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CITY OF WEST LAKE HILLS, TEXAS
NOTICE OF BOARD OF ADJUSTMENT (BOA) REGULAR MEETING

Wednesday, June 10, 2020 at 7:00 PM

Notice is hereby given that the Board of Adjustment (BOA) of the City of West Lake Hills, 
Texas, will hold a REMOTE Regular Meeting on the 10th day of June 2020 at 7:00 p.m., at 
which time the following items will be discussed, to­wit:

REMOTE ACCESS ONLY:
In accordance with the order of the Office of the Governor issued March 16, 2020, the City 
Council of the City of West Lake Hills will conduct a telephonic meeting in order to advance 
the public health goal of limiting face­to­face meetings (also called “social distancing”) to 
slow the spread of the Coronavirus (COVID19).

The public may participate in this meeting by dialing in to the following toll­free number:
1­346­248­7799, Meeting ID 899 5429 7498, Password: 387042

If you wish to speak during the meeting, we will need your name, phone number and the item 
number you wish to speak on by 1:00 p.m. on Wednesday June 10.

Members of the public who wish to submit their written comments in lieu of speaking shall 
submit their comments by emailing SMills@Westlakehills.org. Comments must be received 
by 1:00 P.M. on June 10th.

The meeting will be live streamed here: http://mixlr.com/cityofwestlakehills/ and the audio 
will be available on the City’s website the morning after the meeting.

1.  Call to Order

2.  Citizen Communications The City Council Welcomes Public Comments at this Point on 
any Issue. If the Issue is Listed on the Agenda, the Speaker May Choose to Comment 
During the Public Comment Period or When the Specific Agenda item is Taken Up by the 
Council Later in the Meeting. The Council Cannot Respond to Matters Not Listed on the 
Agenda Until a Future Meeting. Speakers Shall Limit Their Comments to Five (5) Minutes 
Each
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3.  Consent Agenda All Consent Agenda Items Listed are Considered to be Routine by the 
City Council and Will be Enacted by One (1) Motion. No Separate Discussion or Action 
on any of the Items is Necessary Unless Desired by a Council Member or Citizen

  a.  Approval of the April 8, 2020 Regular Meeting Minutes   

4.  Land Use 917 Calithea Road: Discuss and Consider Action of Two (2) Variance 
Requests in order to Construct a Swimming Pool and Yard Area:
1) Retaining Wall that Encroaches the Side Building Setback, West Lake Hills Code Sec. 
22.03.281
2) Retaining Wall Exceeds 6 feet in Height, West Lake Hills Code Sec.22.03.170
Owners/Applicants Cortney & Patrick Johnson. 

  a.  Public Hearing: All persons wishing to speak for or against shall be heard 

5.  Land Use 301 Buckeye Trail: Discuss and Consider Action for Variance Requests for the 
Construction of a New Garage. 
1) Removal of Tree # 217 ­ 14" Cedar, West Lake Hills Code Sec. 22.03.304
2) Removal of Tree #218 ­ 16" Double Live Oak, West Lake Hills Code Sec. 22.03.304
3) Encroachment of a New Structure into Side and Rear Building Setbacks, West Lake 
Hills Code Sec. 22.03.281
4) Exceed Maximum Impervious Cover up to 30.5%, West Lake Hills Code Sec. 
22.03.281
Owner: Ben Brieger / Applicant: Marc Madely
(This requires dual BOA/City Council action: City Council for the tree variances and 
BOA for the setback encroachment and impervious cover variances)

  a.  Public Hearing: All persons wishing to speak for or against shall be heard 

6.  Land Use 119 Redbud Trail: Discuss and Consider Action of Four (4) Variance Requests 
for the Construction of a Second Driveway
1) Construct a Second Driveway Entrance/exit, West Lake Hills Code Sec. 22.03.175
2) Site Disturbance/excavation up to 24 inches for a Retaining Wall in a Setback, West 
Lake Hills Code Sec. 22.03.170
3) Removal of Tree # 35 ­ 18" Crepe Myrtle, West Lake Hills Code Sec. 22.03.304
4) Removal of Tree # 38 ­ 19" Crepe Myrtle, West Lake Hills Code Sec. 22.03.304
Owner Charles Holley/Applicant Scott Cassel. 
(This requires dual BOA/City Council action: City Council for tree variances and 
BOA for construction of second driveway entrance and site disturbance/retaining 
wall up to 24” in setback)

  a.  Public Hearing: All persons wishing to speak for or against shall be heard 

7.  Ordinance 701 South Capital of Texas Highway, Suite G700: Discuss and Consider 
Action to Adopt an Ordinance for a Special Use Permit Application to Allow the Sale of 
Beer and Wine for On­Site Consumption at Biderman’s Deli, Zoned B – 3. (West Lake 
Hills Code Sec. 38.03.037). Owner/Applicant Zachary Biderman
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  a.  Public Hearing: All persons wishing to speak for or against shall be heard.  

8.  Ordinance 903 Redbud Trail: Discuss and Consider Action to Adopt an Ordinance for a 
Special Use Permit Application to Allow the Construction of a Guest Quarters on a 
Residential Property Zoned R – 1. (West Lake Hills Code Sec. 38.03.032 (c)(1)). 
Owners/Applicants Michael and Peggy Presley. 

  a.  Public Hearing: All persons wishing to speak for or against shall be heard.  

9.  Adjournment

   Approved by: Linda Anthony, Mayor
   

Certificate
 

I  certify  that  the  above Notice  of  the  June  10,  2020 Board  of Adjustment REMOTE Regular 
Meeting was posted on the bulletin board at the Municipal Building, 911 Westlake Drive, West 
Lake Hills, Texas on Friday June 5, 2020 by 5:00 pm. and will remain posted continuously until 
said meeting is convened.
 
Signed by: Stephanie Mills, City Secretary

The City  of West  Lake Hills  is  committed  to  compliance with  the Americans with Disabilities 
Act.  Reasonable accommodations and equal access  to  communications will  be provided upon 
request.

All  items  on  the  agenda  are  for  discussion  and/or  action.   City  Council  reserves  the  right  to 
adjourn into executive session at any time during the course of this meeting to discuss any of the 
matters listed above, as authorized by Texas Government Code Sections 551.071 (Consultation 
with Attorney), 551.072 (Deliberations about Real Property), 551.073 (Deliberations about Gifts 
and Donations), 551.074 (Personnel Matters), 551.076 (Deliberations about Security Devices), 
and 551.086 (Economic Development). 
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CITY OF WEST LAKE HILLS, TEXAS
MINUTES OF A BOARD OF ADJUSTMENT (BOA) REGULAR MEETING

Wednesday, April 8, 2020 at 7:00 PM

1.  Call to Order

With a quorum present, Mayor Anthony called the meeting to order at 
7:04  p.m. Members  in  attendance were Mayor Anthony, Mayor  Pro 
Tem  O'Connor  and  Members  Rhonda  McCollough,  Brian  Plunkett, 
Beth South, and Darin Walker

2.  Citizen Communications The City Council welcomes public comments at this point on any 
issue. If the issue is listed on the agenda, the speaker may choose to comment during the 
Citizens Communication agenda item or when the specific agenda item is taken up by the 
Council later in the meeting. The Council cannot respond to matters not listed on the 
agenda until a future meeting. Speakers shall limit their comments to five (5) minutes 
each.

Mayor  Anthony  opened  the  meeting  for  public  comments.  Hearing 
none, the public comment section was closed

3.  Consent Agenda The following items are anticipated to require little or no individualized 
discussion due to their nature being clerical, ministerial, mundane or routine.  In an effort 
to enhance the efficiency of City Council Meetings, it is intended that these items will be 
acted upon by the City Council with a single motion because no public hearing or 
determination is necessary.  However, a City Council Member or Citizen may request 
separate deliberation for a specific item, in which event those items will be removed from 
the consent agenda prior to the City Council voting on the consent agenda as a collective, 
singular item.  Citizens requesting items be removed from the consent agenda must submit 
a written Speaker Card to the City Secretary before the meeting begins.  Prior to voting on 
the consent agenda, the City Council may add additional items that are listed elsewhere on 
the same agenda. 

a. Approval of the February 12, 2020 Regular Meeting Minutes
b. 1105 Blackacre Trail: Approval of an Ordinance for an after­the­fact Special Use 
Permit application to allow an existing guest quarters (Section 34.04.032 of the West Lake 
Hills Code of Ordinances). Owners/Applicants Mark and Antoinette Clark 

Motion  for  Approval  of  the  Consent  Agenda  as  listed  made  by 
Councilmember Walker with a Second by Mayor Pro Tem O'Connor. 
Motion carried unanimously by a vote of 5 ayes to 0 nays
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4.  Land Use 101 Double Fork Road: Discuss and Consider Action of a variance request for 
a building encroachment into a front setback in order to construct a second floor addition 
on top of an existing structure that encroaches into the front setback. (Section 22.03.281 of 
the West Lake Hills Code of Ordinances). Owners/Applicants Denise & Anthony Burke

a. Public Hearing: All persons wishing to speak for or against shall be heard. 

Motion  for  Approval  made  by  Mayor  Pro  Tem  O'Connor  with  a 
Second by Councilmember McCollough. Motion carried unanimously 
by a vote of 5 ayes to 0 nays

5.  Land Use 1405 Wildcat Hollow: Discuss and Consider Action of after­the­fact variance 
requests for stacked rock walls that 1) encroach into the building setbacks; and 2) include 
portions that exceed 6 feet in height. (Sections 22.03.281 and 22.03.170 of the West Lake 
Hills Code of Ordinances). Owner/Applicant Douglas Jaffe, III (Power of Attorney Luis 
Reyes)

a. Public Hearing: All persons wishing to speak for or against shall be heard. 

Applicants designee gave a presentation to request a postponement of 
this item.  Mayor Anthony requested a Motion be made. A Motion for 
Denial of the Requested Postponement was made by Mayor Pro Tem 
O'Connor  with  a  Second  by  Councilmember  South.  Motion  carried 
unanimously  by  a  vote  of  5  ayes  to  0  nays.
Applicants designee gave a presentation regarding their request for a 
variance  approval. 
A Motion  for Denial  of  the Variance was made  by Councilmember 
Plunkett  with  a  Second  by  Councilmember  McCollough.  Motion 
carried unanimously by a vote of 5 ayes to 0 nays

6.  Adjournment

Motion to Adjourn made by Councilmember Walker at 7:42 p.m. with 
a Second by Councilmember South. Motion carried unanimously by a 
vote of 5 ayes to 0 nays

Respectfully submitted,

____________________________________
LINDA ANTHONY, MAYOR 

ATTEST:

_______________________________________    
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Stephanie Mills, City Secretary

These minutes were approved on __________, 2020.
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RETAINING WALL VARIANCES 
STAFF REPORT                               JUNE 10, 2020 
 
Project Name:  917 Calithea Road – retaining wall variances  
 
Requested Action: Construct a retaining wall that encroaches the side setback and is taller than 
the 6ft maximum height in order to extend the yard and build a new swimming pool  
 
Agenda Item: Land Use:  917 Calithea Road: Discussion/recommendation of two variance 
requests  in order to construct a swimming pool and yard area: 1) retaining wall that 
encroaches the side building setback (West Lake Hills Code Sec. 22.03.281); and 2) retaining 
wall exceeds 6 feet in height (West Lake Hills Code Sec.22.03.170). Owners/Applicants Cortney 
& Patrick Johnson.  
 
Applicant Information: Cortney and Patrick Johnson (Owners)   
 
Hearing Dates: 
May 20, 2020  ZAPCO    
June 10, 2020  Board of Adjustment  
 
Location: The subject property is located north of Redbud Trail, south of Wild Basin Ledge, and 
west of Westlake Drive.  
 
Zoning & Site Characteristics:  
The subject property and surrounding neighborhood are zoned R-1 – One-Family Residential 
and is 2.109 acres. There is currently an existing house on the property.  
 
Background & Analysis:  
The homeowners, Cortney and Patrick Johnson, are requesting variances to construct a 
retaining wall behind their house that encroaches the side setback and portions of which 
exceed the 6ft maximum height. The proposed retaining wall extends the full width of the side 
setback to the property line. The retaining wall is in connection with the construction of a new 
swimming pool and is meant to a) provide structural support for the pool; b) replace the need 
for a fence at the top of the property; and c) expands the usable backyard/garden space. 
 
Though the property is a little over two acres, it is steeply sloped and the backyard drops off 
close to the rear of the house. Due to the steep topography and location of the house, the 
proposed retaining wall won’t be visible from the street. Other locations for the pool and 
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retaining wall were considered, but the location of the existing septic field in the small grassy 
area behind the house and the steep slopes limits other feasible locations.  
 
The Johnsons communicated with their immediately adjacent neighbors regarding the variance 
requests and their neighbors are supportive of the application. Emails of support are included 
in the agenda packet.  
 
Variance Criteria Review: 
When applying for a variance, the applicant has established by competent evidence that: 
 

1. The strict or literal enforcement of the terms of this chapter, because of special 
conditions, will result in unnecessary hardship to the applicant. 
The application states –   
“A. The grade of our lot is severe…Building a pool on our property requires that we 
ensure the reasonable safety of others. We have no other location on our property 
in which to build a pool except on the steepest topography of our lot…” 
“B. There are no improvements affected by the requested side setback variance, and 
the owner of the adjoining side property has consented to and supports our setback 
variance request.”  
“C. Given our house sits on a hill with a severe grade, we believe the retaining wall 
and pool will protect our home from fire risk” 
“D. The severity of the topography has created a wildlife refuge between our home 
and a wet weather creek in the canyon. We plan to ensure that habitat is 
preserved…” 

 
2. There will not be unreasonable disruption of the natural terrain or unreasonable 

destruction of existing flora. 
The application states –  
“A. The addition of the retaining wall and garden space is 1% of the footprint of our 
91, 868.04 sq. ft. lot.” 
“B. Constructing another set of fences or leaving the restrictive deer fencing that 
exists would be more limiting to the movement of wildlife, and it is our intention to 
landscape using predominantly native plants and grasses to minimize the use and 
impact of pesticides, herbicides and fertilizers and further enhance the natural 
habitat.”  

 
3. There is no reasonable alternative to the requisite variance that will alleviate the 

difficulty or hardship complained of. 
The application states –  
“A. Augmenting the existing or building a fence within the setback would also 
require a variance and could be an eye sore for our neighbors and restrict the 
movement of wildlife.”  
“B. Constructing a subgrade retaining wall is the alternative that least interferes with 
our neighbors, is most consistent with the intent of existing applicable ordinances 

Page 8 of 154



3 

 

and provides the greatest safety around our home and the pool we are 
constructing.”  

 
4. The variance will not be greater than the minimum required to alleviate the 

difficulty or hardship complained of. 
The application states –  
“A. For the reasons stated above, it is the least invasive variance of any alternative.” 
“B. The wall has bene designed to be as low as possible but to accomplish our goals, 
given the severe topography, to minimize the size of the variance.”  
 

5. The variance does not violate the intent of the Zoning Ordinance or goals of the 
Comprehensive Plan.  
The application states –  
“A. It is the most consistent with that intent of all alternatives for the reasons 
stated.”  
“B. Our home is right at the urban/wildlife interface. Constructing a stone retaining 
wall, planted with small flowering natives, will dramatically enhance fire safety in 
addition to the safety around the pool we are constructing that is connected to it.”  
  

6. The variance will not adversely affect neighboring properties or interfere with the 
enjoyment of these properties by their owners. 
The application states –  
“A. For all the reasons stated above, it is the only option that will not interfere with 
our neighbors on either side, or their enjoyment of their own property. Our 
neighbors on both sides of our house as well as across the street support our 
application for a variance and have provided that in an email to the City.” 
“B. Our neighbors next door have a similar retaining wall both at our property lines 
as well as on the rear of their home.” 
“C. Similar retaining walls can be seen from our house of our neighbor’s retaining 
walls on Windsong (other side of the same valley we live on) who have constructed 
pools and yards that adhere to the cliff as this variance requests…”  

 
Traffic/Transportation 
No impact on traffic is expected.  
 
Lighting 
Outdoor lighting will be reviewed separately with the swimming pool permit application.   
 
Building Code 
The property and future construction will have to comply with all applicable City codes.  
 
Subdivision 
This request will not change the subdivision.  
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Comprehensive Planning Analysis 
This property is located in Area 1 (Residential). The existing and future land use comply with the 
Master Plan.  
 
Zoning & Planning Commission Recommendation 
During the May 20, 2020 ZAPCO meeting, the Commissioners recommended approval by a vote 
of 4 (ayes) to 1 (nay).  
 
Staff Recommendation 
Staff recommends approval of the requested variances due to the steep topography.  

----- 

 
Code Analysis: 
Sec. 22.03.170     Site disturbance (excavation, grading or filling) 
(a)     Excavating, grading or filling shall minimize the negative impacts of development on 
natural slopes and interfere as little as possible with the natural landscape by minimizing the 
alteration of the natural terrain. 
(b)     The minimum site disturbance standards for earth cuts and fills are included in the 
drainage and erosion control design manual. 
(c)     Finished open cuts of an excavation shall not exceed the 1.5H:1V ratio in undisturbed 
earth, 2H:1V ratio in earth fill. 
(d)     Excavation shall not interfere with public or private utility systems and shall not create or 
aggravate any condition detrimental to the public health and safety. 
(e)     Excavation and removal of excavated material, and filling shall be permitted without a 
permit provided such operation is clearly incidental to improvement of the property, consists of 
less than six cubic yards of material and the area is graded and covered by revegetation or 
other suitable means to prevent erosion. 
(f)     No excavation, grading or filling shall be permitted in setbacks except for up to 18 inches in 
height or depth. 
(g)     Any wall shall not exceed six (6) feet in height above natural grade. 
(h)     Walls shall either incorporate the use of native materials or be earth-tone colors to match 
native soils. 
(i)     All walls of three (3) feet or more shall require shrubbery and/or vines of healthy stock and 
of a minimum of two (2) feet in height immediately after planting in front of the retaining wall. 
All shrubbery and/or vines shall be planted and maintained so as to form a continuous, 
unbroken, solid, visual screen which will grow to the same height or more of the retaining wall. 
 
*** 
Sec. 22.03.275     Building setback distances 
(a)     (1)     No principal building shall have any front, side or rear setback distance less than that 
shown on the schedule of regulations as being required in the district in which the building is 
located, except that the minimum setback distance from Bee Cave Road shall be 50 feet 
regardless of which direction the building is facing. The setback distance from the Capital of 
Texas Highway shall be a minimum of 75 feet. 
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(2)     Unroofed steps and ramps shall not be considered as part of the principal building when 
measuring the setback distance of such building. 
(3)     Buildings, including overhangs and eaves, shall not encroach into setbacks. 
(Ordinance 211, sec. 6, adopted 1/26/11) 
(b)     Yards are the open areas between building setback lines and lot lines. Structures shall not 
be permitted in yards except as otherwise provided herein. 
(1)     Front yards. Front yards extend the full width of the lot. Their depth is measured from the 
edge of the right-of-way line of the street to the minimum front setback line. 
(2)     Rear yards. Rear yards extend the full width of the lot. Their depth is measured from the 
rear lot line to the minimum rear setback line. 
(3)     Side yards. Side yards extend from the front yard to the rear yard. Their depth is 
measured from the side lot line to the nearest minimum side setback line. 
(c)     In the case of lots abutting on more than one street, the full width of the front yard shall 
be provided from each street. 
(Ordinance 152, att. A, adopted 4/29/09) 
*** 
Sec. 22.03.276     Setbacks for accessory structures 
The minimum setback distances for accessory structures, other than unroofed steps, ramps, 
fences, walks, driveways, driveway gates, playscapes, and mailboxes, shall be the same as the 
setback distances applicable to a principal building under the appropriate category in section 
22.03.281. Accessory structures, including overhangs and eaves, shall not encroach into 
setbacks. 
 
*** 
Sec. 22.03.281     Schedule of regulations 
(a)     Where the slope gradient exceeds 25 percent nonresidential development is not permitted. 
(b)     Dimensional regulations for listed zoning districts: 

Dimensional Minimums of Lots 

Dimension/Zoning R-1 R-2 R-3 O GUI B-1 B-2 B-3 MU-1 

Acreage (acres) (A) 1 1 2 1.5 2 1.5 2 20 30 

Depth (feet) 150 150 400 200 200 200 200 500 (C) 

Width (feet) (B) 150  150 400 150 150 150 150 500 (C) 

(1996 Code, sec. 14-295) 

Minimum Building Setback Distance in Feet From Front Lot Line 

Lot Size/Zoning R-1 R-2 R-3 O GUI B-1 B-2 B-3 MU-1 

Greater than or equal to .5 
acre 

50 50 50 50 50 50 50 (IV)(a) (C) 

Less than .5 acres 30 30 N/A 30 30 30 30 N/A N/A 

Minimum Building Setback Distance in Feet From Rear Lot Line 
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Lot Size/Zoning R-1 R-2 R-3 O GUI B-1 B-2 B-3 MU-1 

Greater than or equal to .5 
acre 

30 30 50 40 40 40 40 (IV)(c) (C) 

Less than .5 acres, greater 
than or equal to .375 acres 

25 25 N/A 30 30 30 30 N/A N/A 

Less than .375 acres–zero 15 (F, E)/ 
20 

15 (F, E)/ 
20 

N/A 30 30 30 30 N/A N/A 

Minimum Building Setback Distance in Feet From Side Lot Lines 

Lot Size/Zoning R-1 R-2 R-3 O GUI B-1 B-2 B-3 MU-1 

Greater than or equal to .5 
acre 

25 25 50 (I) (I) (I) (I) (IV)(c) (C) 

Less than .5 acres, greater 
than or equal to .375 acres 

20 20 N/A (II) (II) (II) (II) N/A N/A 

Less than .375 acres–zero 15 (F, E)/ 
20 

15 (F, E)/ 
20 

N/A (II) (II) (II) (II) N/A N/A 

Maximum Impervious Cover in Percent of Lot Area 

Lot Size/Zoning R-1 R-2 R-3 O GUI B-1 B-2 B-3 MU-1 

Greater than or equal to .5 acre 25% 25% 25% (IX) (III) (III) (III) (V) (C) 

Less than .5 acres, greater than 
or equal to .2 acres 

*, † *, † 25% (IX) (III) (III) (III) (V) (C) 

* The following formula applies: 
P = (size of acre expressed as a whole number and decimal) X (.5) - (.5) 
Example: 
P = (.25 acres) (.5) - .5 
P = (.125) - .5 = -0.375% 
P = 37.5% allowable impervious cover for a .25 acre lot 

† In order to receive and increase in allowable impervious cover over 25%, the property must be 
connected to the city's wastewater service. 

(A)     Land donated/dedicated to and accepted by the city shall be credited to the area of the 
lot/tract from which the donated land originated. 
(B)     For residential lots on culs-de-sac, the minimum lot width at the front street property line 
shall be 33 feet measured along the chord of the arc. 
(C)     See section 38.03.040 et seq. 
(D)     Residential 30 feet; nonresidential 37 feet. 
(E)     No portion of the structure in an extended setback shall be taller than 16' above natural 
grade. 
(F)     If the proposed building is a one-story structure, the lesser setback distance applies. If any 
portion of the building is a two-story structure, the greater setback distance applies. 

*** 
Sec. 22.03.514     Criteria required for granting variance 
No variance shall be granted under this chapter unless the following criteria are fulfilled: 
(1)     Findings. The applicant has established by competent evidence that: 
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(A)     The strict or literal enforcement of the terms of this chapter, because of special 
conditions, will result in unnecessary hardship to the applicant. 
(B)     There will not be unreasonable disruption of the natural terrain or unreasonable 
destruction of existing flora. 
(C)     There is no reasonable alternative to the requisite variance that will alleviate the difficulty 
or hardship complained of. 
(D)     The variance will not be greater than the minimum required to alleviate the difficulty or 
hardship complained of. 
(2)     ZAPCO. The recommendation of zoning and planning commission shall include an analysis 
of whether: 
(A)     The variance may violate the intent of this chapter or the goals of the city's 
comprehensive plan; and 
(B)     The variance may have an adverse effect on neighborhood properties, or interfere with 
the respective owners' enjoyment thereof; and 
(C)     When considering variance requests for nonresidential projects in the Commercial 
Overlay District, whether the variance, when considered as part of the proposed project (as a 
whole), furthers achievement of the land planning principles set forth in the city's master plan, 
attachment B, as codified in article 28.02 of this code. 
(3)     Conditions. The city council can impose, and the zoning and planning commission can 
recommend imposition of, reasonable conditions upon granting a variance if the conditions are 
related to the subject of the variance. When considering variance requests for nonresidential 
projects in the Commercial Overlay District are necessary to achieve one or more of the land 
planning principles set forth in the city's master plan, attachment B, as codified in article 
28.02 of this code. 
(Ordinance 137, att. A, adopted 9/15/08) 
*** 
(Maps to follow) 
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Zoning: 
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Aerial: 
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917 Calithea Road
Cortney and Patrick Johnson

Trey Jones
512-507-2750

4/16/2020
retaining wall above 18" in 25' setback; retaining wall exceeding 6'
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LETTER TO ZAPCO CHAIRPERSON 

 

DATE: April 16, 2020 

 

Chairman Robert Meisel 

West Lake Hills Zoning and Planning Commissions 

911 Westlake Drive 

West Lake Hills, Texas 78746 

 

Dear Mr. Chairman, 

 

My husband and I have lived in West Lake Hills for more than a decade.  Two years ago, we 

purchased a house at 917 Calithea Road to accommodate our expanding young family.  We aspire to 

build a pool at our new house for our children to grow up in a similar environment to the way that 

my husband and I were both raised, with a love of the outdoors   

 

Our property at 917 Calithea is on the side of a cliff and presents a hardship for us to be able to 

construct a pool as well as safeguard against entrants to the property from that pool.  We 

envisioned utilizing retaining walls to both expand our small yard space and as an element of the 

pool design to ensure safety in the pool space. 

 

We have considered constructing a series of fences, which we believe would be an eye sore for us 

and our neighbors and substantially interrupt the flow of wildlife on the property.  It is with this in 

mind that we are seeking this variance. 

 

Sincerely, 

Cortney & Patrick Johnson 
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Project Name: 917 Calithea Road 

Variance 
 
Requested Action: Construct a stone retaining wall higher than 18” within one side setback, 
which also scales to a point higher than 6’ for a portion of the wall 
 
Applicant Information: Patrick and Cortney Johnson (owners) 
 
Location:  The subject property is located on a side street off Terrace Mountain Drive: LOT 5 
BLK O TERRACE MOUNTAIN BLK O.  Property ID: 119935, Geographic ID: 0119150205.   
 
Zoning & Characteristics:  The subject property and surrounding neighborhood are zoned R-1– 
One-Family Residential.  Our family home is located on the property.  The property is 2.1090 
acres of land (91,868.04 sq. ft. per TCAD), where most of the portion of the lot (outside of the 
footprint of the house) is on a very steep cliff.  The lot is ~160 feet wide (front) and ~600 feet 
deep (side) (per survey), essentially a very long, but narrow lot, where most of the lot is a cliff 
that is not occupied by our home (See EXHIBIT A and PICTURE 1). 
 
Background & Analysis: 
Patrick and I are requesting variances to construct a retaining wall in substitution of a fence at 
the top of our lot related to safety in connection with the construction of a pool on our 
property as well as a component of the expansion of a small garden space for our three 
children.  We purchased our home at 917 Calithea Road two years ago with the intention of 
adding a pool.  After welcoming a third child to our family, we are also increasingly concerned 
with their safety balanced with the desire to continue preserving the openness and movement 
of wildlife in the area.   
 
Our goal is to utilize a native-planted subgrade retaining wall to limit access to the pool and 
provide safety from the cliff behind our house (See marked survey in EXHIBIT A). This would 
entail adding a flowerbed “steppe” retaining wall, with a second one 30” above it (at grade).  
Our vision is to allow deer, foxes, bobcats, and other animals to continue to access the property 
through an existing deer trail on the other side of our property that we wish to keep intact as 
well as through a portion of the retaining walls, which are low enough at various points for 
animals to scale.  Given the steep terrain, this is similar to the current access they have (See 
PICTURES 3/4). We currently have a parameter deer fence that spans most of the width of the 
lot that we could remove if the retaining walls are approved to encourage the flow of wildlife.   
 
The specific variances we are seeking are:  

1.) to construct a retaining wall in excess of 18” within one of the 25’ side setbacks and  
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2.) to allow that retaining wall to exceed the 6’ maximum wall height for a portion of the 
retaining wall that is not connected to the pool, due to the severe topography of the 
narrow lot.   

 
The retaining wall we are requesting a variance on is similar in construction to the retaining 
walls required for our pool.  Because the pool is outside the setback and the walls are necessary 
to hold up the pool, they are not included in this variance request but rather are part of the 
pool permit that we are seeking separately. 
 
Our next door neighbors, Jerry and Diana Vandel, at 915 Calithea Road (the side of our lot 
where we are requesting the variance), constructed a similar retaining wall between our 
properties about 10 years ago to extend their yard space, essentially a similar request as this 
variance, which requests an extension of their existing retaining wall (See PICTURE 2) but one 
that is subgrade to both of our properties to minimize the disruption that would be created by 
adding a series of fences.  Our neighbors at 915 have provided a letter of support for our 
project.   
 

We have considered other locations for our swimming pool and small garden space, including 
the other side of the residence, front yard, and rear. The right, side and existing small patch of 
grass in the back are all occupied by our septic field, which we have engineered a pool and 
space to preserve.  The rear of our property is a cliff starting about five feet from the back of 
our house (See PICTURES 5/6/7).  
 
We have received written support from all three surrounding neighbors.  We have also lived in 
West Lake Hills for over 14 years and remain the owners of our previous family home at 818 
Terrace Mountain that we outgrew with the addition of another child.  Our commitment to 
ensuring the natural beauty that surrounds this area is reflected in the 2+ acres that will remain 
a lush sanctuary for animals.  We have taken great care to plant butterfly and bird-attracting 
native species, and the variance we are requesting does not seek to destroy the natural habitat 
we value so much.   
 
Variance Criteria Review: 
When applying for a variance, the applicant has established by competent evidence that: 
 
1. The strict or literal enforcement of the terms of this chapter, because of special conditions, 

will result in unnecessary hardship to the applicant: 
 

A. The grade of our lot is severe (See EXHIBIT A and PICTURE 1).  Building a pool on our 
property requires that we ensure the reasonable safety of others.  We have no other 
location on our property in which to build a pool except on the steepest topography of 
our lot.  We would want to install a fence to code (42”), if we are unable to install a 
retaining wall.  We have an existing deer fence that we hoped to be able to remove the 
lower portion of by adding the retaining wall to allow the animals to move more freely.  
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Given our topography, we would likely still require a new fence variance to augment or 
replace the existing one and ensure safety. 

B. There are no improvements affected by the requested side setback variance, and the 
owner of the adjoining side property has consented to and supports our setback 
variance request.   

C. Given our house sits on a hill with a severe grade, we believe the retaining wall and pool 
will protect our home from fire risk.   

D. The severity of the topography has created a wildlife refuge between our home and a 
wet weather creek in the canyon.  We plan to ensure that habitat is preserved. Below is 
a reflection of the lot and topography. A survey is included in EXHIBIT A.69+6 

 

 
 
2. There will not be unreasonable disruption of the natural terrain or unreasonable 

destruction of existing flora. 
 

A. The addition of the retaining wall and garden space is 1% of the footprint of our 
91,868.04 sq. ft. lot. 

B. Constructing another set of fences or leaving the restrictive deer fencing that exists 
would be more limiting to the movement of wildlife, and it is our intention to landscape 
using predominantly native plants and grasses to minimize the use and impact of 
pesticides, herbicides and fertilizers and further enhance the natural habitat.   

 
3. There is no reasonable alternative to the requisite variance that will alleviate the difficulty 

or hardship complained of. 
 

A. Augmenting the existing or building a fence within the setback would also require a 
variance and could be an eye sore for our neighbors and restrict the movement of 
wildlife.  
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B. Constructing a subgrade retaining wall is the alternative that least interferes with our 
neighbors, is most consistent with the intent of existing applicable ordinances and 
provides the greatest safety around our home and the pool we are constructing.   

 
4. The variance will not be greater than the minimum required to alleviate the difficulty or 

hardship complained of. 
 

A. For the reasons stated above, it is the least invasive variance of any alternative. 
B. The wall has been designed to be as low as possible but to accomplish our goals, given 

the severe topography, to minimize the size of the variance.  
 
5. The variance does not violate the intent of the Zoning Ordinance or goals of the 

Comprehensive Plan. 
 
A. It is the most consistent with that intent of all alternatives for the reasons stated. 
B. Our home is right at the urban/wildlife interface. Constructing a stone retaining wall, 

planted with small flowering natives, will dramatically enhance fire safety in addition to 
the safety around the pool we are constructing that is connected to it. 
 

6. The variance will not adversely affect neighboring properties or interfere with the 
enjoyment of these properties by their owners. 

 
A. For all of the reasons stated above, it is the only option that will not interfere with our 

neighbors on either side, or their enjoyment of their own property. Our neighbors on 
both sides of our house as well as across the street support our application for a 
variance and have provided that in email to the City. 

B. Our neighbors next door have a similar retaining wall both at our property line as well as 
on the rear of their home. 

C. Similar retaining walls can be seen from our house of our neighbor’s retaining walls on 
Windsong (other side of the same valley we live on) who have constructed pools and 
yards that adhere to the cliff as this variance requests (see example PICTURE 8). 
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EXHIBIT A: SURVEY 
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PICTURE 1: PICTURE OF CLIFF 
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PICTURE 2: EXISTING RETAINING WALLS BETWEEN US AND NEIGHBORS AT 915 CALITHEA ROAD 
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PICTURES 3/4: EXISTING SPACE WHERE WE WOULD LIKE TO ADD THE RETAINING WALL- 
CURRENT GRASSY AREA IS A SMALL PATCH OF THE SEPTIC FIELD
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PICTURES 5/6/7: RENDERING OF CONSTRUCTION PLAN, SITE PLAN AND SEPTIC PLAN (WHAT 
THE END PROJECT WOULD LOOK LIKE) 
 

 

Page 26 of 154



 
 

Page 27 of 154



 
 
  

Page 28 of 154



PICTURE 8:  EXAMPLE OF NEIGHBORS ON OTHER SIDE OF VALLEY (ON WINDSONG) AND HOW 
THEY HAVE CONSTRUCTED SIMILAR RETAINING  
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Pool Equipment Layout

-Actuator Valve

-Manual Valve

Filter Pump:
Clean&Clear 420 Cartrige Filter

Pentair Intelliflo Pump
(120 GPM)

Booster Pump:
Pentair Intelliflo Pump

Pool Heater:
Master Temp

400,000 BTU

2.5"

Heater Bypass Line

2.5"

4-Return Negative Edge Inlets2" 2"

Pool Equipment:
· 2-8" Main Drains
· 400K Pool Heater
· Pentair Intelliflo Filter Pump
· Pentair 480 Cartridge Filter
· 1-Skimmer
· 1-Pentair Cleaner Pump
· 1-Creapy Crawly Cleaner
· Chlorine Tab Feeder
· 4-Pool Inlets
· 4-Negative Edge Overflow Inlets
· 3-Nicheless LED Pool Lights
· 1-Intermatic 100w transformer
· EasyTouch PSL4 w/ScreenLogic Bundle

Spa Equipment:
· 2-8" Main Drains
· 1-Nicheless LED Pool Light
· 1-Intermatic 100w transformer
· 8-Spa Jets
· 1- Spa Inlet
· 1-Polaris Air Blower

Basin Equipment:
· 2-8" Main Drains
· 1-Electronic Water Leveler

Levelor Electronic Water Leveler

Skimmer

Spa Jet

NOTE: Pool Light need to be routed to a J-Box 9" above water
Level and then over to the transformer at the pool equipment
NOTE: Bond all metal objects within 5' of the pool water.
I.E. Metal Handrails, diving boards, slide components, ect...

Water Inlet

NOTE: For specific instructions on equipment installation,
please see manufacturers instruction manuals.

5G Color LED Pool Light

EQUIPMENT KEY

NOTE: USE RIDGED PVC
MAKE COMPLETE LOOP WITH
WATER LINE TO JETS

1 Spa Inlet

8 Spa Jets

-Check Valve

11,000 gallons ÷ Clean&Clear 420 Filter (120 gpm capacity)=1.5 hr turnover rate

1 Skimmer
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NOTE: Pool and Spa drains will be VGMA compliant.
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 NOTICE TO NEIGHBORS OF VARIANCE REQUEST 
 

DATE OF NOTICE:  April 17, 2020 

Greetings. You are hereby notified that Cortney and Patrick Johnson, the recorded owners of a 

property located at 917 Calithea Road in the City of West Lake Hills, Texas have filed a Variance 

Application with the City of West Lake Hills, Texas requesting variances according to the following 

Sections of the City’s Code of Ordinances:  

 Section 22.03.170 – Site disturbance (excavation, grading or filling) 

o Retaining wall exceeding 6ft 

 Sec. 22.03.281 – Schedule of regulations  

o Encroachment of a retaining wall into a side setback 

The request is so that the property owners may:  Construct a retaining wall that exceeds 6ft and 

encroaches the 25ft side setback in order to build a new swimming pool and expanded yard space. 

 

The Application may be inspected at West Lake Hills City Hall, 911 Westlake Drive, West Lake Hills, 

Texas between the hours of 8:00 a.m. and 5:00 p.m., Monday through Friday.  This application is 

scheduled to be considered at a public hearing held by the Zoning and Planning Commission on May 

20, 2020 at 6:30 p.m. and the Board of Adjustment/City Council on June 10, 2020 at 7:00 p.m. at West 

Lake Hills City Hall, located at 911 Westlake Drive, West Lake Hills, Texas.  There shall include an 

opportunity for all interested persons to be heard.  Please call City Hall at 512-327-3628 or email 

planner@westlakehills.org if you have any questions. 

 

 

_______________________________________________ 
Mark Littrell, Zoning & Planning Secretary 
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CITY OF WEST LAKE HILLS, TEXAS 

MINUTES OF A ZONING & PLANNING COMMISSION (ZAPCO) REGULAR MEETING 

Wednesday, May 20, 2020 at 6:30 PM 

 

 

1.  Call to Order. Chairman Robert Meisel. 
 

 

2.  Consent Agenda The following items are considered to be self-explanatory by the 

Commission and will be enacted with one motion. There will be no separate discussion of 

these item/s unless a Commission Member or citizen so requests.  
 

  a.  Approval of the April 15, 2020 Regular Meeting Minutes.   

 

 LAURIE MOVES TO APPROVE AS PRESENTED.  BILL VANDERSTEEL.  (5-0). 
 

 

3.  Land Use 4609 Bee Cave Road: Discussion/recommendation of a sign application for two 

(2) projecting/wall numerical street address signs at Creekside at the Hills (Chapter 32 of 

the West Lake Hills Code). Applicant CND Signs.  
 

  a.  Staff Briefing  

 

 Anjali provides staff report.  Signs comply with the Code.  Staff Recommendation:  

Approval of the two signs. 
 

  b.  Presentation by applicant  
 

  c.  Public Hearing: All persons wishing to speak for or against shall be heard.   
 

  d.  Deliberation and Action  

 

 MOVES TO REC APPROVAL.  HARWELL SECONDS.  (5-0). 
 

 

4.  Land Use 901 Forest View Drive: Discussion/recommendation of a variance request for a 

fence to exceed the maximum allowed height in order to install privacy panels to a section 

of an existing fence. (City of West Lake Hills Code Sec. 22.03.173). Owner/Applicant June 

Janes.  
 

  a.  Staff Briefing  

 

 Briefing is given.  10' in particular sections.  Previous variance had been approved for 
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several years.  We received a letter from a neighbor against.  Staff Recommendation:  

Approval. 

 
 

  b.  Presentation by applicant  

 

 June is the applicant.  Brandon is also present.   On page 23 of your packet is what we are 

requesting to replace a 20 year old fence and a variance for height in that one section with 

some panels on top of the fence.  It will be on the property line where it has been for the last 

28 years.  We purchased the house in 1992.  We obtained a permit in 2000 to replace the 

fence at the same height and same place.  We paid the total cost of that fence.  We want to 

keep one section tall.   When it was bbuilt in 1960 there wasn't a house behind us.  A two-

story was built in 1980.  I met with neighbors who property lines we share.  I'm happy to 

answer any questions. 

 

Brandon:  The fence was built before the neighbor bought their place.  We will be willing to 

re-survey to show it is on our property.   
 

  c.  Public Hearing: All persons wishing to speak for or against shall be heard.   
 

  d.  Deliberation and Action  

 

 Harwell:  Is the fence the letter owner's property?  He has issues with the production. 

 

Chair:  The city cannot issue a permit to build a fence on someone else's property.  Get that 

done first to make sure the line is where it supposed to be.   

 

BV:  I didn't have a problem with it when the photos make it very clear.  It's important that 

the neighbor has some input of how it looks. 

 

Brandon:  I don't think he has issues with the style; oit's the disruption. 

 

LM:  Is there any reason for safety concerns for having a fence that high? 

 

Brandon:  It's been that way 28 years and we're lowering it. 

 

LM:  You're asking for over 4' more than what we allow.  Are you making it that high to 

provide security or privacy? 

 

June:  Privacy, no other reason. 

 

LM:  Thank you. 

 

Chair:  The ordinance requires that it meets the minimum goal that is not as disruptive as 

our ordinance scheme.  If the issues is privacy, the answer is a window treatment and not a 

fence.  I don't think the city can go with a new variance.  It does allow you to repair but 

does not allow a new fence.   
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BV:  I'm a confused about the initial construction.  That was 12' feet high.  Why are having 

a new variance if they are rpelacing it lower? 

 

Chair:  This does require a variance.  The old one won't cover it. 

 

Pledger:  Mr. Janes are partners and I believe that privacy is a reasonable basis for a higher 

fence.  We have approved fences for privacy.   

 

BV:  The need for height is much more obvious for this smaller lot. 

 

Vaughan:  Since they already had a variance, it should be restricted to repairing.  It makes 

fence to me to move forward with it.  It's an improvement.   

 

BV:  We can condition that the approval based on survey confirmation. 

 

BV MOVES TO REC APPROVAL WITH VEREIFICATION OF PROPERTY LINE.  

PLEDGER SECONDS.  (3-2)  
 

 

5.  Land Use 917 Calithea Road: Discussion/recommendation of two variance requests  in 

order to construct a swimming pool and yard area: 1) retaining wall that encroaches the side 

building setback (West Lake Hills Code Sec. 22.03.281); and 2) retaining wall exceeds 6 

feet in height (West Lake Hills Code Sec.22.03.170). Owners/Applicants Cortney & Patrick 

Johnson.  
 

  a.  Staff Briefing  

 

 Staff report is given.  This property is over 2 acres and is very steep.  Neighbors are 

supportive.  Staff Recommendation:  Approval. 
 

  b.  Presentation by applicant  

 

 Corntey Johnson is the owner.  Our lot is extremely steep.  The location is located on Page 

61 with pictures showing the hardship.  Our neighbors have been supportive as well.   
 

  c.  Public Hearing: All persons wishing to speak for or against shall be heard.   

 

 Public hearing is closed. 
 

  d.  Deliberation and Action  

 

 BV:  Have you considered it being moved to the middle of the property? 

 

Cortney:  We did consider a number of locations.  There were concerns but we would have 

the same variance request because of the topography.  This was less invasive.  Page 75 is 

more clear of the retaining that the neighbor has installed.   

The wall is below grade and is less visible. 
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LM:  This is design driven.   

 

BV MOVES TO REC APPROVAL.  HARWELL SECONDS.  (4-1) LM DISAOPROVES. 

 
 

 

6.  Land Use 301 Buckeye Trail: Discussion/recommendation of variance requests for the 

construction of a new garage: 1) removal of Tree # 217 - 14" Cedar (West Lake Hills Code 

Sec. 22.03.304); 2) removal of Tree # 218 - 16" double Live Oak (West Lake Hills Code 

Sec. 22.03.304);  3)  encroachment of a new structure into side and rear building setbacks 

(West Lake Hills Code Sec. 22.03.281); and 4) exceed maximum impervious cover up to 

30.5% (West Lake Hills Code Sec. 22.03.281). Owner Ben Brieger/Applicant Marc 

Madely.   

  
 

  a.  Staff Briefing  

 

 Staff Briefing is given that this is back.  Letters of support are provided from neighbors.  

Staff Recommendation:  Denial. 
 

  b.  Presentation by applicant  

 

 Ben Brieger:  I'm still applying for the same variances.  A few have changed.  The whole 

reason for this is safety to continue this hobby.  I have explored some alternatives.  Bill 

Vandersteel came up with several solutions.  Putting the garage in the front yard it would 

effect large oak trees.  Third was impervious cover.  I appreciate Bill's help with this.  I've 

looked at alternatives.  The two effective neighbors have written letters in support of this.   
 

  c.  Public Hearing: All persons wishing to speak for or against shall be heard.   

 

 closed 
 

  d.  Deliberation and Action  

 

 Vaughan:  Alternatives? 

 

BV:  We met and tried to come up with solutions that would fit.  The spaces weren't quite 

large enough.   

 

Chair:  I need to offer an observation that this is design driven.  This is too much too far.   

 

Pledger MOVES TO REC DENIAL FOR LACK OF HARDSHIP.  HARWELL 

SECONDS.   
 

 

7.  Land Use 119 Redbud Trail: Discussion/recommendation of four variance requests for the 

construction of a second driveway: 1) construct a second driveway entrance/exit (West Lake 

Hills Code Sec. 22.03.175; 2) site disturbance/excavation up to 24 inches for a retaining 
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wall in a setback (West Lake Hills Code Sec. 22.03.170); 3) removal of Tree # 35 - 18" 

Crepe Myrtle (West Lake Hills Code Sec. 22.03.304); 4) removal of Tree # 38 - 19" Crepe 

Myrtle (West Lake Hills Code Sec. 22.03.304). Owner Charles Holley/Applicant Scott 

Cassel. 
 

  a.  Staff Briefing  

 

 Staff Briefing is given.  Staff Recommendation:  Approval 

 

Harwell:  Impervious Cover? 

 

Charles:  the previous built a small concrete parking area and put in gravel.  We have closed 

that up.  That is just a parking area.  Scott Cassel is also on. 

 

LM:  How long is the driveway from the street to the garage? 

 

BV:  It's about 50' from the garage to the street. 

 

Chair:  Is there a history in the file? 

 

Mark:  It had a hammerhead for a turnaround.   

 

Chair:  It was not on the building plan set. 

 

BV:  Was it ever built? 

 

Chair:  It's there. 

 
 

  b.  Presentation by applicant  

 

 Scott Caasel is the landscape architect.  The grade is 16.5%.  The driveway is 51' from the 

roadway.  The hardship is it impossible to turnaround.  They have to back out onto Redbud.  

People go so fast on that roadway.  Due to that issue we deem it a hardship.  The 

impervious cover is under.  The two trees to be removed are crape mertles which are not 

native.  The other homes all have driveways with the same issues.   

 

Charles:  The hammerhead was approved about three months before we bought eh house. 
 

  c.  Public Hearing: All persons wishing to speak for or against shall be heard.   

 

 closed 
 

  d.  Deliberation and Action  

 

 Chair:  I don't see why you need a cut there other than convenience. 

 

Charles:  There is enough room to back up to the left but to get out is more difficult if you 
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have another car.  It's impossible. 

 

BV:  If the hammerhead was deeper it would be adequate.   

 

Charles:  Are you saying to expand the hammerhead? 

 

BV:  You can't back into that.  I'm suggesting on the other side of the driveway.   

 

Charles:  It will still be difficult if another car is in the drivway. 

 

Scott:  There is also the visibility and safety issue. 

 

LM:  Looking at it it's a 3 car garage.  We use our hammerhead, it looks like it would be 

possible and would do the job and not require a variance.  The variance is more design 

driven. 

 

Charles:  People will still have to back out and crteate a very dangerous situation. 

 

Chair:  Redbud is a problem.   

 

BV:  Would delivery would be using it or parking in the street? 

 

Charles:  There is going to be no gate. 

 

PLEDGER believes it would be beneficial I'm leaning approval.   

 

BV MOVES TO REC APPROVAL.  JAMES VAUGH SECONDS.   

 

HARWELL:  If the drivers on Redbud are speeding, using traffic calming and enforce the 

limits in place, that would be preferable. 

 

Pledger:  I don't disagree I think it's a design issue.  It's a weird lot.  The better solution is to 

add a second driveway. 

 

(5-0) approval. 

 

 
 

 

8.  Adjournment. Chairman Robert Meisel. 

 

 Meeting is adjourned at 8:04 p.m. 
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Respectfully submitted, 

 

____________________________________ 

      ROBERT MEISEL, CHAIRMAN  

 

 

ATTEST: 

 

_______________________________________         

ZAPCO Secretary Mark Litrell 

 

 

These minutes were approved on __________, 2020. 
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SETBACK ENCOACHMENT, IMPERVIOUS COVER  
& TREE VARIANCE REQUESTS 
STAFF REPORT                                 JUNE 10, 2020 
 
Project Name:  301 Buckeye Trail – Tree Variances and Setback Encroachment Variance   
 
Requested Action: Remove two trees 14” or greater (Tree # 217 – 14” Cedar and Tree # 218 – 
16” Double Live Oak); encroachment into side and rear setbacks; and impervious cover variance 
in order to construct a new detached garage 
 
Agenda Item: Land Use:  301 Buckeye Trail: Discussion/recommendation of variance requests 
for the construction of a new garage: 1) removal of Tree # 217 (14" Cedar); 2) removal of Tree # 
218 (16" double Live Oak);  3)  encroachment of a new structure into building setbacks; and 4) 
exceed maximum impervious cover up to 30.5%. (Owner Ben Brieger/Applicant Marc Madely).   
 
Applicant Information: Ben Brieger (owner); Marc Madeley – Allegiant Contractors (applicant)    
 
Hearing Dates: 
April 15, 2020  ZAPCO - Postponed    
May 20, 2020  ZAPCO 
June 10, 2020  Board of Adjustment/City Council   
 
Location: The subject property is located north of Bee Cave Road, west of Westlake Drive, and 
south of Yaupon Valley Road.  
 
Zoning & Site Characteristics:  
The subject property and surrounding neighborhood are zoned R-1 – One-Family Residential. 
The property is an irregular triangular-shaped lot and is approximately 0.48 acre. There are 
existing structures on the property including a single-family home, driveway, garage, and patio.  
 
Background & Analysis:  
 
Update: After being postponed on April 15, 2020, the homeowner, Ben Brieger, still wishes to 
pursue the same variance requests with the proposed layout reviewed by ZAPCO during the 
April meeting. Additional design layouts were considered and are included in the packet, but do 
not meet Dr. Brieger’s needs. Emails from neighbors supporting the variance requests were 
received by the City in early May and are also included in the packet.  
----- 
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The homeowner, Ben Brieger, submitted variance requests in order to construct a new garage 
where he plans to pursue his hobby of working on old cars. Currently, Dr. Brieger works on the 
cars in his driveway, which is sloped and poses a danger to him. It is further explained in the 
application that the proposed garage would also benefit the neighbors by removing the cars out 
of sight. Dr. Brieger proposes to construct the new garage mostly in the same footprint as a 
previous garage that has been demolished. The dimensions of the proposed garage are 30ft x 
30ft, totaling 900sf.  
 
Due to the site conditions, the homeowner is requesting variances for setback encroachment 
(6’ 4” into the rear setback and 3’ 2” into the side setback); impervious cover (requesting up to 
30.5%); and removal of two trees 14” or greater (Tree 217 – 14” Cedar and Tree 218 – 16” 
Double Live Oak). According to the survey provided, there are 144 trees on the property, 
including several that are 14” or greater.  
 
The maximum amount of impervious cover permitted is 25%, and per the application, the 
property is currently at 26.2% impervious cover and the applicant is requesting an increase up 
to 30.5%.  
 
The property is an irregular, triangular-shape with a limited buildable area. There is little 
remaining buildable area due to existing structures, building setbacks, sloping topography 
toward the rear of the property, and trees 14” or greater.  
 
Variance Criteria Review: 
When applying for a variance, the applicant has established by competent evidence that: 
 

1. The strict or literal enforcement of the terms of this chapter, because of special 
conditions, will result in unnecessary hardship to the applicant. 
The application states – “Without the proposed garage I am forced to work outside 
on a sloping driveway using a floor jack and jack stands. This is an unsafe and 
potentially deadly practice…By building a garage I would be able to use 4 point 
hydraulic lifts which would eliminate this safety threat.”    
 

2. There will not be unreasonable disruption of the natural terrain or unreasonable 
destruction of existing flora. 
The application states – “In the proposed site there was a pre-existing structure so I 
would minimize the number of plants that would need to be removed. I would 
replant new ones elsewhere on the property.”     

 
3. There is no reasonable alternative to the requisite variance that will alleviate the 

difficulty or hardship complained of. 
The application states – “To continue to work outdoors, but for the reasons above, I 
would prefer not to.”  
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4. The variance will not be greater than the minimum required to alleviate the 
difficulty or hardship complained of. 
The application states – “It would be a garage about the size of existing structures. I 
would like a much larger structure, but I think this would be the minimum needed.” 
 

5. The variance does not violate the intent of the Zoning Ordinance or goals of the 
Comprehensive Plan.  
The application states – “This variance would be in keeping with the spirit of the 
ordinance in that it would only minimally impact the environment and would not be 
readily visible from the street. Also it would improve the visual environment of the 
immediate neighbors as it would clean up my driveway and there would (be) no cars 
parked outside under car covers.”     
 

6. The variance will not adversely affect neighboring properties or interfere with the 
enjoyment of these properties by their owners. 
The application states – “As mentioned above, moving the cars indoors would clear 
the visual clutter in the driveway. Also, building the structure would remove (the) 
tree that is blocking the immediate neighbors’ downtown view; they would have 2 
visual advantages.”   

 
Traffic/Transportation 
No impact on traffic is expected.  
 
Lighting 
Outdoor lighting is not proposed for this project.   
 
Building Code 
The property and future construction will have to comply with all applicable City codes.  
 
Subdivision 
This request will not change the subdivision.  
 
Comprehensive Planning Analysis 
The existing residential land use complies with the Master Plan.  
 
Zoning & Planning Commission Recommendation 
During the May 20, 2020 ZAPCO meeting, the Commissioners recommended denial 
unanimously by a vote of 5 – 0.  
 
Staff Recommendation 
The application does not demonstrate hardship, which usually relates to the physical aspects of 
a property that pose undue hardship in complying with the City’s Code. The application also 
does not demonstrate other alternative locations for the proposed structure to minimize the 
number of variances requested. Staff therefore recommends denial.  
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However, due to the unique, irregular shape of the lot, ZAPCO may want to consider each 
variance differently.  

----- 

 
Code Analysis: 
Sec. 22.03.304   Tree and vegetation removal and replacement 
(a) Removal policy. 
*** 
(4)     The removal of trees greater than or equal to 14 inches in diameter measured at a point 
54 inches above the ground is prohibited except as allowed under section 22.03.303(b)(7) and 
therefore such removal requires a variance from the city council. (Ordinance 223 adopted 
9/14/11) 
 
(d)     Calculating tree replacement requirements. 
(1)     Trees of any species with a trunk diameter of less than 6 inches do not require 
replacement. 
(2)     Conifer and Juniper trees (commonly referred to as “cedars”) with a trunk diameter of less 
than 12 inches that are removed to establish a fire safety buffer zone in accordance 
with section 22.03.303(b)(5) do not require replacement. 
(3)     Conifer and Juniper trees (commonly referred to as “cedars”) with a trunk diameter of 3 
inches or less that are removed as a fire prevention measure in accordance with section 
22.03.303(b)(6) do not require replacement. 
(4)     To compensate for the removal of live trees that are not diseased, dying or dead (as 
defined in accordance with section 22.03.303(b)(7)) and that are removed in accordance with 
this section, the property owner must install replacement trees according to the following 
requirements: 
(A)     All trees with trunk diameters equal to or greater than six inches and less than 14 inches 
must be replaced on a 75% basis. In such cases, the replacement trees planted must have trunk 
diameters of at least 3 inches. For example, if a 12-inch tree is removed, then a total of 9 
replacement inches must be planted using trees with a minimum trunk diameter of 3 inches. 
(B)     All trees with trunk diameters greater than or equal to 14 inches require a variance to 
subsection (a)(4) above and must be replaced on a 150% basis. For example, if a 16-inch tree is 
removed, then a total of 24 replacement inches must be planted using single-trunk trees with a 
minimum trunk diameter of at least 3 inches. 
Trunk diameter <6 inches: No replacement required. 
From 6 inches to <14 inches: 75% replacement required: Must use replacement trees with 
trunk diameters of at least 3 inches. 
14 inches and larger: Requires variance; 150% replacement required: Must use replacement 
single-trunk trees with trunk diameters of at least 3 inches. 
(5)     To compensate for the loss of diseased or dying trees removed in accordance with this 
section and with section 22.03.303(b)(7), the property owner must install replacement trees on 
a 50% basis. In such cases, the replacement trees planted must have trunk diameters of at least 
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1-1/2 inches. For example, if a 9-inch tree is removed, then a total of 4-1/2 replacement inches 
must be planted using trees with a minimum trunk diameter of 1-1/2 inches. 
(6)     In the case of dead trees removed in accordance with this section and with section 
22.03.303(b)(7), no replacement is required. 
(7)     For purposes of calculating the replacement inches as required above, the trunk 
diameters of all replacement trees shall be measured at a point 12 inches above the ground. 
(8)     Replacement trees shall count on an inch-for-inch basis. 
(9)     When using a species with multiple trunks (e.g., Texas Mountain-Laurel, Yaupon Holly, 
etc.) for replacement purposes, the following chart shall be used to convert the planting 
container measurement to the equivalent trunk diameter for the purposes of this section: 

Planting Container Size Equivalent Trunk Diameter 

20 gallons 3 inches 

30 gallons 4 inches 

40 gallons 5 inches 

 
(10)     The planting of native grasses or ground cover is encouraged, but shall not satisfy any 
tree replacement requirement. 
*** 
Sec. 22.03.275     Building setback distances 
(a)     (1)     No principal building shall have any front, side or rear setback distance less than that 
shown on the schedule of regulations as being required in the district in which the building is 
located, except that the minimum setback distance from Bee Cave Road shall be 50 feet 
regardless of which direction the building is facing. The setback distance from the Capital of 
Texas Highway shall be a minimum of 75 feet. 
(2)     Unroofed steps and ramps shall not be considered as part of the principal building when 
measuring the setback distance of such building. 
(3)     Buildings, including overhangs and eaves, shall not encroach into setbacks. 
(Ordinance 211, sec. 6, adopted 1/26/11) 
(b)     Yards are the open areas between building setback lines and lot lines. Structures shall not 
be permitted in yards except as otherwise provided herein. 
(1)     Front yards. Front yards extend the full width of the lot. Their depth is measured from the 
edge of the right-of-way line of the street to the minimum front setback line. 
(2)     Rear yards. Rear yards extend the full width of the lot. Their depth is measured from the 
rear lot line to the minimum rear setback line. 
(3)     Side yards. Side yards extend from the front yard to the rear yard. Their depth is 
measured from the side lot line to the nearest minimum side setback line. 
(c)     In the case of lots abutting on more than one street, the full width of the front yard shall 
be provided from each street. 
(Ordinance 152, att. A, adopted 4/29/09) 
*** 
 
Sec. 22.03.281     Schedule of regulations 
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(a)     Where the slope gradient exceeds 25 percent nonresidential development is not permitted. 
(b)     Dimensional regulations for listed zoning districts: 

Dimensional Minimums of Lots 

Dimension/Zoning R-1 R-2 R-3 O GUI B-1 B-2 B-3 MU-1 

Acreage (acres) (A) 1 1 2 1.5 2 1.5 2 20 30 

Depth (feet) 150 150 400 200 200 200 200 500 (C) 

Width (feet) (B) 150  150 400 150 150 150 150 500 (C) 

(1996 Code, sec. 14-295) 
 
 
 
 

Minimum Building Setback Distance in Feet From Front Lot Line 

Lot Size/Zoning R-1 R-2 R-3 O GUI B-1 B-2 B-3 MU-1 

Greater than or equal to .5 
acre 

50 50 50 50 50 50 50 (IV)(a) (C) 

Less than .5 acres 30 30 N/A 30 30 30 30 N/A N/A 

Minimum Building Setback Distance in Feet From Rear Lot Line 

Lot Size/Zoning R-1 R-2 R-3 O GUI B-1 B-2 B-3 MU-1 

Greater than or equal to .5 
acre 

30 30 50 40 40 40 40 (IV)(c) (C) 

Less than .5 acres, greater 
than or equal to .375 acres 

25 25 N/A 30 30 30 30 N/A N/A 

Less than .375 acres–zero 15 (F, E)/ 
20 

15 (F, E)/ 
20 

N/A 30 30 30 30 N/A N/A 

Minimum Building Setback Distance in Feet From Side Lot Lines 

Lot Size/Zoning R-1 R-2 R-3 O GUI B-1 B-2 B-3 MU-1 

Greater than or equal to .5 
acre 

25 25 50 (I) (I) (I) (I) (IV)(c) (C) 

Less than .5 acres, greater 
than or equal to .375 acres 

20 20 N/A (II) (II) (II) (II) N/A N/A 

Less than .375 acres–zero 15 (F, E)/ 
20 

15 (F, E)/ 
20 

N/A (II) (II) (II) (II) N/A N/A 

Maximum Impervious Cover in Percent of Lot Area 

Lot Size/Zoning R-1 R-2 R-3 O GUI B-1 B-2 B-3 MU-1 

Greater than or equal to .5 acre 25% 25% 25% (IX) (III) (III) (III) (V) (C) 
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Less than .5 acres, greater than 
or equal to .2 acres 

*, † *, † 25% (IX) (III) (III) (III) (V) (C) 

* The following formula applies: 
P = (size of acre expressed as a whole number and decimal) X (.5) - (.5) 
Example: 
P = (.25 acres) (.5) - .5 
P = (.125) - .5 = -0.375% 
P = 37.5% allowable impervious cover for a .25 acre lot 

† In order to receive and increase in allowable impervious cover over 25%, the property must be 
connected to the city's wastewater service. 

(A)     Land donated/dedicated to and accepted by the city shall be credited to the area of the 
lot/tract from which the donated land originated. 
(B)     For residential lots on culs-de-sac, the minimum lot width at the front street property line 
shall be 33 feet measured along the chord of the arc. 
(C)     See section 38.03.040 et seq. 
(D)     Residential 30 feet; nonresidential 37 feet. 
(E)     No portion of the structure in an extended setback shall be taller than 16' above natural 
grade. 
(F)     If the proposed building is a one-story structure, the lesser setback distance applies. If any 
portion of the building is a two-story structure, the greater setback distance applies. 

*** 
Sec. 22.03.514     Criteria required for granting variance 
No variance shall be granted under this chapter unless the following criteria are fulfilled: 
(1)     Findings. The applicant has established by competent evidence that: 
(A)     The strict or literal enforcement of the terms of this chapter, because of special 
conditions, will result in unnecessary hardship to the applicant. 
(B)     There will not be unreasonable disruption of the natural terrain or unreasonable 
destruction of existing flora. 
(C)     There is no reasonable alternative to the requisite variance that will alleviate the difficulty 
or hardship complained of. 
(D)     The variance will not be greater than the minimum required to alleviate the difficulty or 
hardship complained of. 
(2)     ZAPCO. The recommendation of zoning and planning commission shall include an analysis 
of whether: 
(A)     The variance may violate the intent of this chapter or the goals of the city's 
comprehensive plan; and 
(B)     The variance may have an adverse effect on neighborhood properties, or interfere with 
the respective owners' enjoyment thereof; and 
(C)     When considering variance requests for nonresidential projects in the Commercial 
Overlay District, whether the variance, when considered as part of the proposed project (as a 
whole), furthers achievement of the land planning principles set forth in the city's master plan, 
attachment B, as codified in article 28.02 of this code. 
(3)     Conditions. The city council can impose, and the zoning and planning commission can 
recommend imposition of, reasonable conditions upon granting a variance if the conditions are 
related to the subject of the variance. When considering variance requests for nonresidential 
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projects in the Commercial Overlay District are necessary to achieve one or more of the land 
planning principles set forth in the city's master plan, attachment B, as codified in article 
28.02 of this code. 
(Ordinance 137, att. A, adopted 9/15/08) 
*** 
(Maps to follow) 
 
Zoning: 
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Aerial: 
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Hi Anjali, 
      
I am still applying for the same variances.  As much as I appreciate Bill Vandersteel's generosity 
with his time and expertise, the solutions still wouldn't quite accommodate what I would need; 
to fit the type of car lifts I need, it would require at least 26-28ft wide rectangle which would still 
put me over the build back line on the side by 5-10 ft and several feet on the downhill side. If the 
build back lines were where they were on my old survey, none of this would be a problem.  Also, 
the proposed solution would delete my back walkway which is the main dry, non-slippery 
entrance to my house.  The other alternative solution to put it in my front yard would yield the 
size structure I would need, but it would endanger two very large oak trees and put the structure 
facing street side.  I feel like this would defeat the mission of preserving the visual sanctity of the 
neighborhood.  The trees that would be felled for my proposed plan are far less visually 
consequential and practically invisible from the street.   The other solution that Mr. Vandersteel 
came up with would solve the variance for impermeable cover by changing the top of the 
driveway to gravel and to have french drains around the structure. 
 
 I don't want to come across as difficult or ungrateful for everybody's help, especially Mr. 
Vandersteel's, but I still want to build this garage so I can safely work on my cars.  In the ER I have 
seen more people than I care to remember who have been crushed by cars slipping off jack stands 
(which is what I am using now).  I feel that sticking points have been addressed: 
 
1) One hardship is my physical safety. Also, that alternatives have been explored, but because of 
the build back line driven design, these would not yield enough space to make the project 
practical. 
 
2) One of the reasons for build back lines is to protect neighbors from impositions near their 
property; the 2 affected neighbors are OK with the variances with the proviso that I landscape 
around any concrete, which I agree to do. 
 
3) The variance for impervious cover could easily be remedied by making the driveway 
permeable. 
 
4) The few trees I would have to fell are not visually important to the neighborhood. One is dead, 
the other is a cedar and the third would open up my neighbors' downtown view.  Protection of 
vital root zones could be accomplished using stilts rather than concrete slab. 
 
5) We must also consider the circumstances of this unique time, with the economy at a near 
standstill, every little endeavor that employs people will help.  This would be an ancillary benefit 
of making exceptions for variances and moving ahead with this project. 
 
Thanks, 
Ben 
512 431-6683 
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 NOTICE TO NEIGHBORS OF VARIANCE REQUESTS 

 
 

 

DATE OF NOTICE:  March 13, 2020 

 

Greetings. You are hereby notified that Benjamin Brieger, the recorded owner of a property 

located at 301 Buckeye Trail in the City of West Lake Hills, Texas has filed an Application with the 

City of West Lake Hills, Texas requesting variances according to the following Sections of the 

City’s Code of Ordinances:  

 Section 22.03.281 – Exceed allowable impervious cover up to 30.5%  

 Section 22.03.304 – Vegetation and Tree Removal; 

o Tree #217 – 14” Cedar 

o Tree #218 – 16” double Live Oak 

 Section 22.03.281 – Encroachment into a building setback 

The request is so that the property owner may:  construct a new 900sf detached garage. 

The Application may be inspected at West Lake Hills City Hall, 911 Westlake Drive, West Lake 

Hills, Texas between the hours of 8:00 a.m. and 5:00 p.m., Monday through Friday.  This 

application is scheduled to be considered at a public hearing held by the Zoning and Planning 

Commission on April 15, 2020 at 6:30 p.m. and the City Council/Board of Adjustment on May 13, 

2020 at 7:00 p.m. at West Lake Hills City Hall, located at 911 Westlake Drive, West Lake Hills, 

Texas.  There shall include an opportunity for all interested persons to be heard.  Please call City 

Hall at 512-327-3628 or email planner@westlakehills.org if you have any questions. 

 

_______________________________________________ 
Mark Littrell, Zoning & Planning Secretary 

 
 

Page 84 of 154

mailto:planner@westlakehills.org


1 

 

 
DRIVEWAY, SITE DISTURBANCE, 
& TREE VARIANCES 
STAFF REPORT                               JUNE 10, 2020 
 
Project Name:  119 Redbud Trail – Driveway, site disturbance, and tree/vegetation variances  
 
Requested Action: Construct a driveway extension with second driveway entrance, which 
requires variances: 1) second driveway entrance (Code only allows one); 2) site disturbance 
over 18” in the setback; 3) removal of two trees greater than 14” in diameter 
 
Agenda Item: Land Use:  119 Redbud Trail: Discussion/consideration of four variance requests 
for the construction of a second driveway: 1) construct a second driveway entrance/exit (West 
Lake Hills Code Sec. 22.03.175; 2) site disturbance/excavation up to 24 inches for a retaining 
wall in a setback (West Lake Hills Code Sec. 22.03.170); 3) removal of Tree # 35 - 18" Crepe 
Myrtle (West Lake Hills Code Sec. 22.03.304); 4) removal of Tree # 38 - 19" Crepe Myrtle (West 
Lake Hills Code Sec. 22.03.304). Owners Charles and Shannon Holley/Applicant Scott Cassel. 
(This requires dual BOA/City Council action: City Council for tree variances and BOA for 
construction of a second driveway entrance and site disturbance/retaining wall up to 24” in 
setback.) 
 
Applicant Information: Owners Charles and Shannon Holley/Applicant Scott Cassel 
 
Hearing Dates: 
May 20, 2020  ZAPCO    
June 10, 2020  Board of Adjustment/City Council   
 
Location: The subject property is located south of Skyline Drive, north of Laurel Valley Road, 
and west of Westlake Drive.   
 
Zoning & Site Characteristics:  
The subject property and surrounding neighborhood are zoned R-1 – One-Family Residential 
and is approximately 1.86 acres.  
 
Background & Analysis:  
The homeowners, Charles and Shannon Holley, are requesting variances in order to construct a 
second driveway entrance to add an extension to the existing driveway so that cars are able to 
safely exit the garage without backing out onto Redbud Trail.  
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The City’s Code Section 22.03.175 only allows one driveway for residential properties. The 
application states that the current driveway, “…which extends straight uphill from the garage 
onto Redbud Trail, is impossible to turn around in and is unsafe to exit due to poor view of 
oncoming traffic.”  
The City’s Code also requires driveways to be designed in a manner that would allow adequate 
space for vehicles to enter/exit so they will not have to back out directly onto a public street 
(Code Sec. 22.03.175 (d)).  
 
In order to construct the second driveway entrance and driveway extension, additional 
variances are required for the removal of two Crepe Myrtle trees that are greater than 14” in 
diameter and excavation of 24” in the setback, which is greater than the maximum allowed 18” 
in a setback. The owners explored a different location for the proposed driveway extension and 
second entrance, but that would require the removal of native oak and cedar trees.  
 
Variance Criteria Review: 
When applying for a variance, the applicant has established by competent evidence that: 
 

1. The strict or literal enforcement of the terms of this chapter, because of special 
conditions, will result in unnecessary hardship to the applicant. 
The application explains that there is not adequate room for the homeowners or 
visitors to exit the driveway safely onto Redbud Trail. In particular, the issues 
include: 
“-The lack of room to turn around on the driveway or the ‘hammerhead’ put in by 
the previous owners. As mentioned, there is not sufficient room for larger vehicles 
to safely turnaround in the hammerhead. This results in vehicles backing up out of 
the driveway and onto Redbud Trail, which is not safe and contrary to City code.” 
“-Due to the angle of Redbud Trail as it approaches our property from the east, it is 
impossible to know whether a vehicle is about to come around the corner. Due to 
the speed of most vehicles on Redbud Trail, those leaving our driveway or those 
coming on the road have insufficient time to react and adjust.” 
“-The existing grade in the front yard requires a short wall on the uphill and short 
wall on the downhill side to create a safe driveway that will not exacerbate drainage. 
We only require a few additional inches to excavate underground to ensure a 
properly constructed and safe wall is installed adjacent to our driveway.” 

 
2. There will not be unreasonable disruption of the natural terrain or unreasonable 

destruction of existing flora. 
The application states – “The removal of non-native crape myrtle trees should have 
relatively minor implications for the local, native ecology, especially as we intend to 
replace them with three or four native trees.” 

 
3. There is no reasonable alternative to the requisite variance that will alleviate the 

difficulty or hardship complained of. 
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The application states – “We have attempted to use the ‘hammerhead’ turn around 
area put in by the previous owner and found it unusable. We have also considered 
simply relocating the driveway entrance/exit onto Redbud Trail by removing the 
portion of the existing driveway within the 10’ driveway boundary setback and 20’ 
Right of Way street setback, but unfortunately this leaves insufficient room for 
vehicles to backup out of our garage or turnaround.”  
 

4. The variance will not be greater than the minimum required to alleviate the 
difficulty or hardship complained of. 
The application states – “The proximity of the curve in Redbud Trail to the existing 
driveway is not something that we can address –the only remedy is to add an 
extension off of our existing driveway for another exit.”  
 

5. The variance does not violate the intent of the Zoning Ordinance or goals of the 
Comprehensive Plan.  
The application states – “Our goal is to minimize any ecological impact while 
ensuring our safety, together with that of visitors to our house and those driving on 
Redbud Trail. Were we able to have sufficient visibility down Redbud Trail to see 
oncoming traffic, for such traffic to see our driveway, and to have sufficient room to 
turn around and not back out onto Redbud Trail, we would not be seeking this 
variance.”  
 

6. The variance will not adversely affect neighboring properties or interfere with the 
enjoyment of these properties by their owners. 
The application states – “The proposed driveway extension and additional exit 
would help to ensure the safety of our neighbors and fellow West Lake residents 
driving on Redbud Trail. Moreover, the proposed exit is farther away from the 
driveway of our neighbor directly across the street (our existing entrance/exit is 
almost directly across from their driveway) and the neighbor at 123 Redbud Trail.”  
 

Traffic/Transportation 
If the variance is approved, the proposed project may have a positive impact on Redbud Trail by 
reducing a safety hazard for the homeowners of the subject property as well as other drivers.  
 
Lighting 
No outdoor lighting is proposed with this project.   
 
Building Code 
The property and future construction will have to comply with all applicable City codes.  
 
Subdivision 
This request will not change the subdivision.  
 
Comprehensive Planning Analysis 
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This property is located in Area 1 (Residential). The existing and future land use comply with the 
Master Plan.  
 
Zoning & Planning Commission Recommendation 
During the May 20, 2020 ZAPCO meeting, the Commissioners unanimously recommended 
approval by a vote of 5 – 0.  
 
Staff Recommendation 
Staff recommends approval of the requested variances as the proposed driveway configuration 
and second entrance help alleviate a safety hazard. The application demonstrates a lack of 
other feasible options to reconfigure the existing driveway.  

----- 

 
Code: 
Sec. 22.03.170     Site disturbance (excavation, grading or filling) 
(a)     Excavating, grading or filling shall minimize the negative impacts of development on 
natural slopes and interfere as little as possible with the natural landscape by minimizing the 
alteration of the natural terrain. 
(b)     The minimum site disturbance standards for earth cuts and fills are included in the 
drainage and erosion control design manual. 
(c)     Finished open cuts of an excavation shall not exceed the 1.5H:1V ratio in undisturbed 
earth, 2H:1V ratio in earth fill. 
(d)     Excavation shall not interfere with public or private utility systems and shall not create or 
aggravate any condition detrimental to the public health and safety. 
(e)     Excavation and removal of excavated material, and filling shall be permitted without a 
permit provided such operation is clearly incidental to improvement of the property, consists of 
less than six cubic yards of material and the area is graded and covered by revegetation or 
other suitable means to prevent erosion. 
(f)     No excavation, grading or filling shall be permitted in setbacks except for up to 18 inches in 
height or depth. 
(g)     Any wall shall not exceed six (6) feet in height above natural grade. 
(h)     Walls shall either incorporate the use of native materials or be earth-tone colors to match 
native soils. 
(i)     All walls of three (3) feet or more shall require shrubbery and/or vines of healthy stock and 
of a minimum of two (2) feet in height immediately after planting in front of the retaining wall. 
All shrubbery and/or vines shall be planted and maintained so as to form a continuous, 
unbroken, solid, visual screen which will grow to the same height or more of the retaining wall. 
*** 
Sec. 22.03.175     Off-street parking and parking pad requirements in residential areas 
(a)     Off-street parking and loading areas, including parking pads, shall be located no closer to 
street right-of-way lines and to lot boundary lines than the applicable minimum distances 
prescribed in the following schedules: 
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(1)     The minimum setback distance for driveways and parking areas from street right-of-way 
lines shall be 20 feet. Excluded from this setback is the first 20 feet of the driveway that 
connects to the adjacent street. 
(2)     The minimum setback distance for driveways and parking areas from boundary lines shall 
be 10 feet. Excluded from this setback is the first 10 feet of the driveway that connects to the 
adjacent street. 
(b)     Driveway entrances shall be set back at least 35 feet from the point of tangency of the 
curb at any intersecting street. 
(c)     Adequate culverts shall be provided per the drainage and erosion control design manual. 
(d)     All driveways shall be designed so as to provide safe vehicular entrance and exit without 
the necessity of backing out into a public street. 
(e)     Every driveway entrance/exit shall be at roadway grade level where the driveway 
intersects the city's right-of-way except as otherwise approved by the city inspector. 
(1)     Each dwelling shall be on a lot abutting a public street or having access to an improved 
public street, and all structures shall be so located on lots as to provide safe, convenient access 
for servicing, police protection, fire protection and required off-street parking. Driveways shall 
not exceed a maximum of 20 percent grade at any point after construction. 
(2)     Only one driveway is allowed per primary dwelling unit, regardless of the number of lots, 
frontage on more than one roadway, or character of accessory structures. The driveway 
entrance/exit shall not exceed 20 feet in width. The location of all driveways shall be approved 
by the city inspector. The parking spaces and driveway surfaces shall be those required 
in sections 22.03.241, 22.03.242, 22.03.244 and 22.03.247. 
(3)     No residential structure shall be erected or enlarged by an increase in floor area unless 
the minimum number of off-street parking spaces specified in the following schedule is 
provided. Adequate aisles and driveways shall also be provided to permit proper maneuvering 
within the parking area and for safe and orderly entry and exit. Parking area design is included 
as an integral part of the site plan development. 
*** 
Sec. 22.03.304     Tree and vegetation removal and replacement 
(a)     Removal policy. 
(1)     Existing vegetation shall be left undisturbed to the maximum extent possible. In most 
circumstances, if a tree must be removed, it shall be replaced with a native, non-invasive 
species so that the native, natural landscape of the city is preserved for future generations. 
(2)     Trees less than ten (10) inches in diameter measured at a point fifty-four (54) inches 
above the ground may be removed with a permit in accordance with section 22.03.303(b). 
(3)     Trees greater than or equal to ten (10) inches and less than fourteen (14) inches in 
diameter measured at a point fifty-four (54) inches above the ground may be removed with a 
permit in accordance with section 22.03.303(b)(4). If a tree greater than or equal to ten (10) 
inches and less than fourteen (14) inches in diameter does not meet the requirements 
of section 22.03.303(b)(4) then the removal shall be requested through a variance as described 
by subsection (a)(4) of this section. 
(4)     The removal of trees greater than or equal to fourteen (14) inches in diameter measured 
at a point fifty-four (54) inches above the ground, or a tree greater or equal to ten (10) inches 
and less than fourteen (14) inches in diameter that does not meet the requirements of section 
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22.03.303(b)(4), is prohibited except as allowed under section 22.03.303(b)(7) and therefore 
such removal requires a variance from the city council as outlined in section 22.03.308. 
(b)     Removal procedure. 
(1)     Tree survey. 
(A)     For all new construction on an undeveloped lot without existing structures, the property 
owner must provide the city inspector with a tree survey of the entire property. 
(B)     For all new construction on a developed lot with existing structures, the city administrator 
at his sole discretion may allow the property owner to submit a tree survey of less than the 
entire property. 
(C)     All tree surveys must be conducted by a state-registered surveyor or engineer prior to a 
permit being issued and must include all trees with trunk diameters of three (3) inches or 
greater at twelve (12) inches above the ground. 
(D)     All trees to be removed must be highlighted or marked on the survey. 
(2)     Trunk diameters of the trees that the property owner proposes to remove shall be 
measured at a point fifty-four (54) inches above the ground. If a tree trunk splits at a height of 
less than fifty-four (54) inches, the tree diameter shall be calculated by adding the sum of the 
diameter of the largest stalk, plus one-half (1/2) of the diameter of all remaining smaller stalks 
all measured at a point fifty-four (54) inches above the ground. 
(c)     Violation of removal procedure. 
(1)     No person shall remove a tree in violation of this division. 
(2)     The diameter of trees removed in violation of this division shall be measured at the widest 
portion of the exposed base of the trunk for purposes of calculating replacement requirements. 
If no exposed base of trunk exists, then the city inspector shall estimate the diameter of trees 
that were removed for purposes of calculating replacement requirements. 
(3)     Any person removing tree(s) or vegetation in violation of the regulations provided in this 
division shall replace the tree(s) removed with tree(s) of equivalent species and size (caliper 
inches and canopy diameter). If tree(s) removed are not exhibit A tree(s), then exhibit A tree(s) 
must be used as replacements. 
(4)     Any person violating any of the provisions of this division shall be deemed guilty of a class 
C misdemeanor, and such offense shall be punishable by a fine not to exceed two thousand 
dollars ($2,000.00) per offense. Each tree removed in violation of this division shall be 
considered a separate offense. A person does not commit an offense under this section unless 
the person intentionally, knowingly, recklessly, or with criminal negligence engages in conduct 
as the definition of the offense requires. 
(5)     It is a separate offense to fail to replace trees or vegetation, or remit to the city cash-in 
lieu, as provided in this code, within 601 days of issuance of a final order by the city. 
(6)     Criminal fines imposed under this code are in addition to replacement requirements and 
any other remedies available at law or in equity. 
*** 
Sec. 22.03.514     Criteria required for granting variance 
No variance shall be granted under this chapter unless the following criteria are fulfilled: 
(1)     Findings. The applicant has established by competent evidence that: 
(A)     The strict or literal enforcement of the terms of this chapter, because of special 
conditions, will result in unnecessary hardship to the applicant. 
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(B)     There will not be unreasonable disruption of the natural terrain or unreasonable 
destruction of existing flora. 
(C)     There is no reasonable alternative to the requisite variance that will alleviate the difficulty 
or hardship complained of. 
(D)     The variance will not be greater than the minimum required to alleviate the difficulty or 
hardship complained of. 
(2)     ZAPCO. The recommendation of zoning and planning commission shall include an analysis 
of whether: 
(A)     The variance may violate the intent of this chapter or the goals of the city's 
comprehensive plan; and 
(B)     The variance may have an adverse effect on neighborhood properties, or interfere with 
the respective owners' enjoyment thereof; and 
(C)     When considering variance requests for nonresidential projects in the Commercial 
Overlay District, whether the variance, when considered as part of the proposed project (as a 
whole), furthers achievement of the land planning principles set forth in the city's master plan, 
attachment B, as codified in article 28.02 of this code. 
(3)     Conditions. The city council can impose, and the zoning and planning commission can 
recommend imposition of, reasonable conditions upon granting a variance if the conditions are 
related to the subject of the variance. When considering variance requests for nonresidential 
projects in the Commercial Overlay District are necessary to achieve one or more of the land 
planning principles set forth in the city's master plan, attachment B, as codified in article 
28.02 of this code. 
(Ordinance 137, att. A, adopted 9/15/08) 
*** 
(Maps to follow) 
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APPLICATION COVER SHEET 

Version Date: 2/22/2018 Page 7 of 14 

Property Address:_____________________________________________________________
Applicant Name: ______________________________________________________________

Designated Agent (if any, Power of Attorney Required): ______________________________ 

Applicant Phone Number: _______________________  Email Address:  

Date Application was Submitted:  ________________________________________________ 

Variance(s) Requested: 

Application Fees Due: $____________  Fees Received on __________ by ___________

DRAFT APPLICATION PACKET MATERIALS 

Draft Application Packet Received on ________________ by ____________ 

 Letter to ZAPCO Chairperson  Variance Approval Criteria Answers

 Site Plan Coversheet  Site Plan Drawings

 Elevation Views and Floor Plans (new structures only)

 Septic Assessment (new structures only)

 Additional Support Materials (if any):  ________________________________________________

 Power of Attorney (if any) – Designated Representative:  __________________________________

Staff Analysis completed on ___________ by __________

Staff Analysis sent to Applicant on ___________ by __________

FINAL APPLICATION PACKET 

Final Application Packet Reviewed and Approved on ________________ by ____________ 

Notice to Proceed Letter sent to Applicant on ___________ by __________ 

• Notification Letter must be postmarked by ________________  Confirmed by _________

• Sign must be posted by ________________  Confirmed by _________

15 Copies of Final Packet received on ________________  Confirmed by _________

ZAPCO 

Scheduled for ZAPCO Hearing on: ________________ 

ZAPCO Action Letter sent on ________________ by ____________ 

ZAPCO Recommendation: ______________________________________________________ 

Conditions/Comments (if any): _____________________________________________ 

Modified application and materials (if any) received on ________________ by ____________ 

BOA/CITY COUNCIL 

Scheduled for BOA/Council Hearing on: ________________ 

BOA/Council Action: __________________________________________________________ 

Conditions/Comments (if any): _____________________________________________ 

BOA/Council Action Letter sent on ________________ by ____________ 

FOLLOW-UP 

Follow-up dates (vegetative screening installed, survival verification, etc.): ________________ 

• Notifications added to Incode on ___________ by __________

Postponement History (if any): ___________________________________________________ 
Notes: ______________________________________________________________________ 

119 Redbud Trail  West Lake Hills, TX 78746

Charles Holley
Scott Cassel

479-586-7771
04/03/20

 Residential Areas, Section (e) (2), which limits each dwelling unit to “only one driveway.”  For safety reasons, we seek to install a second 
entrance/exit off of the existing driveway.   A second variance of  Code 22.03.170(f), which states "No excavation, grading or filling shall be 
permitted in setbacks except for up to 18 inches in height or depth", is requesed so that we can excavate up to 24" for proper footings and 

18" above grade (fill) at any point.

Applicant completes above section; City Staff completes the section below: 
Variance File Number: __________ [A sequential identifier based on application date and noted in a Variance 
Application Log maintained by staff. Examples: 20110903A, 20110903B, 20111021A, etc.] 

A variance to City of West Lake Hills Code 22.03.175 Off Street Parking and Parking Pad Requirements in

drainage for a retaining wall necessary to level the proposed driveway.  The wall will not exceed 
The third variance is for the removal of a 19" non-native Crape Myrtle, which is located where the new driveway exit is proposed (all other 
possible locations would require the removal of native oak and cedar trees); the fourth variance is for the removal of another non-native 
Crape Myrtle tree, 18" in caliper, located near a retaining wall necessary for the proposed driveway.  
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April 3, 2020 

Chairman Robert Meisel West Lake Hills Zoning and Planning 
Commission 911 Westlake Drive West Lake Hills, Texas 78746 

Dear Mr. Chairman: 

This letter is in support of our request for four (4) variances. The first is to City of West Lake Hills Code 
22.03.175 Off Street Parking and Parking Pad Requirements in Residential Areas, Section (e) (2), which limits 
each dwelling unit to “only one driveway.”   The existing driveway, which extends straight uphill from the 
garage onto Redbud Trail, is impossible to turn around in and is unsafe to exit due to poor views of oncoming 
traffic.  This presents a danger to us, visitors, as well as other drivers on Redbud Trail. A second variance of 
Code 22.03.170(f), which states "No excavation, grading or filling shall be permitted in setbacks except for up 
to 18 inches in height or depth", is requested so that we can excavate up to 24" for proper footings and 
drainage for a retaining wall necessary to level the proposed driveway. The wall will not exceed a height of 
18" above grade (fill) at any point. 

The proposed alternative driveway layout, for which we are seeking this variance and which is illustrated in 
the attached site plan, would provide sufficient room for us to back out of the garage, turn onto a proposed 
extension of the driveway that extends to the eastern portion of our property and a safer driveway exit, where 
cars leaving our property can be seen and where we can see other drivers.  

The original driveway appears to be in contradiction of 22.03.175 (d), which states that “All driveways shall be 
designed so as to provide safe vehicular entrance and exit without the necessity of backing out into a public 
street.”  That driveway extended straight from the house, up a steep incline, and onto Redbud Trail.  It is 
unclear why this driveway was allowed during the original house construction.  A ‘hammerhead’-shaped 
extension to this driveway was, we understand, approved by the City and installed prior to our purchase of the 
home last December 2019.  Unfortunately, this ‘hammerhead’ addition does not provide sufficient room for 
larger cars and vehicles to turn around. 

We have considered removing those portions of the existing driveway within the 10’ driveway boundary 
setback and 20’ Right of Way street setback, but unfortunately this leaves insufficient room for vehicles to 
backup out of our garage or turnaround.  Due to setback restrictions as well as the proximity of the house to 
Redbud Trail, the only completely safe option is for the existing driveway to serve as an entrance and the 
proposed driveway extension to serve as an exit. 

Additionally, numerous driveways within West Lake municipal limits have driveways with more than a single 
entrance/exit, including the four properties directly to the west of ours:  ​123 Redbud Trail, 125 Redbud Trail, 
127 Redbud Trail and 129 Redbud Trail.  We are assuming our neighbors have these driveways with multiple 
exits due to the same safety issues we seek to remedy here. 

The second variance concerns the limit on excavation/fill/grading of more than 18" in the front setback (Sec 
22.03.170(f)). Due to the slope in the front yard, short retaining walls are necessary to level grade properly; 
they will not exceed 18" above grade, but will require footings 6" below grade, resulting in excavation of 24", 
exceeding the code limit of 18" of excavation.  The two crape myrtles trees for the third and fourth variances 
are located at the location of the driveway exit and a retaining wall, respectively.  Unfortunately, moving the 
driveway elsewhere would require the removal of native oak or cedar trees, which we would prefer not to do.

Thank you,  
Charles and Shannon Holley 
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ANSWERS TO VARIANCE APPROVAL CRITERIA QUESTIONS 

West Lake Hills City Code requires applicants to answer each of the following questions. The 
ZAPCO Commissioners, Board of Adjustment and City Council Members consider your answers 
to these questions when evaluating your application. (Feel free to respond to these questions on 
a separate page or document.)  

(1) Describe in detail any special conditions you believe will result in unnecessary           
hardship to you if the terms of this ordinance are strictly or literally enforced.

There are a number of special conditions which result in unnecessary hardship - that is, a                
driveway that is unsafe for us and our visitors to exit from and, in turn, for drivers on Redbud                   
Trail.  These include: 

- The lack of room to turn around on the driveway or the ‘hammerhead’ put in by the                
previous owners. As mentioned, there is not sufficient room for larger vehicles to safely             
turnaround in the hammerhead. This results in vehicles backing up out of the driveway             
and onto Redbud Trail, which is not safe and contrary to City code.

- Due to the angle of Redbud Trail as it approaches our property from the east, it is                
impossible to know whether a vehicle is about to come around the corner. Due to the               
speed of most vehicles on Redbud Trail, those leaving our driveway or those coming on              
the road have insufficient time to react and adjust.

- The existing grade in the front yard requires a short wall on the uphill and short wall on the                  
downhill side to create a safe driveway that will not exacerbate drainage. We only require              
a few additional inches to excavate underground to ensure a properly constructed and            
safe wall is installed adjacent to our driveway.

(2) Why do you think the natural terrain and existing flora will not be unreasonably
disrupted or destroyed in the variance you are requesting is granted?

The proposed driveway extension and exit onto Redbud Trail would extend over only existing turf 
and between the root zones of existing oak trees. The driveway extension runs parallel to the 
front of the house and along the contours there, meaning we are avoiding significant cuts or filling 
and maintaining existing drainage patterns. Only a single crape myrtle tree, planted by the 
previous owners, would need to be removed to accommodate this work. Moreover, the 
installation of the driveway will remove turf grass from the front lawn, reducing water use for the 
property. Excavating an additional 6” down for the wall footing will not impact any flora, etc. It 
will merely ensure the wall is properly built and protect the property and it’s inhabitants. 

The removal of non-native crape myrtle trees should have relatively minor implications for the 
local, native ecology,  especially as we intend to replace them with three or four native trees.
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(3) What other reasonable alternatives have you considered? Why won’t these other 
options alleviate the difficulty or hardship that you think exists?

We have attempted to use the ‘hammerhead’ turn around area put in by the previous owner and 
found it unusable. We have also considered simply relocating the driveway entrance/exit onto 
Redbud Trail by removing the portion of the existing driveway within the 10’ driveway boundary 
setback and 20’ Right of Way street setback, but unfortunately this leaves insufficient room for 
vehicles to backup out of our garage or turnaround. Due to setback restrictions as well as the 
proximity of the house to Redbud Trail, the only completely safe option is for the existing 
driveway to serve as an entrance and the proposed driveway extension to serve as an exit. 

Concerning the second variance, unfortunately, we have to manage the slope in the front yard and ensure 
the walls are properly built, and so ask for a small increase in the maximum limit. As regards the Crape 
Myrtle removal, moving the proposed additional driveway exit to another location would require removal of, 
or significant impact on the critical root zone of, native oak and cedar trees.  

(4) Why do you believe the variance you are requesting is the minimum required to 
alleviate the difficulty or hardship you think exists?

The proximity of the curve in Redbud Trail to the existing driveway is not something that we can 
address - the only remedy is to add an extension off of our existing driveway for another exit.  

(5) Why do you believe your variance does not violate the intent of the Zoning Ordinance 
or the goals of the City’s Comprehensive Plan?

Our goal is to minimize any ecological impact while ensuring our safety, together with that of 
visitors to our house and those driving on Redbud Trail. Were we able to have sufficient visibility 
down Redbud Trail to see oncoming traffic, for such traffic to see our driveway, and to have 
sufficient room to turn around and not back out onto Redbud Trail, we would not be seeking this 
variance. We believe the safety of West Lake Hills residents and visitors is of paramount 
importance to the City.  The requested additional front setback excavation is minimal and will not 
result in above grade fill exceeding 18"; and the trees are non-native ornamentals planted by a 
previous homeowner.  We intend to plant native trees in different locations.

(6) Why do you believe your variance will not adversely affect neighboring properties or 
interfere with the enjoyment of these properties by their owners?

The proposed driveway extension and additional exit would help to ensure the safety of our 
neighbors and fellow West Lake residents driving on Redbud Trail. Moreover, the proposed exit 
is farther away from the driveway of our neighbor directly across the street (our existing 
entrance/exit is almost directly across from their driveway) and the neighbor at 123 Redbud Trail. 
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Image capture: Feb 2019 © 2020 Google

119 Redbud Trail - This shows the existing driveway and the curve in Redbud Trail that limits 
visibility and creates a dangerous situation for the us, visitors and those driving on the road.  
Due to the slope and size of the existing driveway it is impossible for all but small vehicles to 
turn around, requiring drivers must back up onto Redbud Trail.
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Image capture: Feb 2019 © 2020 Google

123 Redbud Trail - It is the norm in this area along Redbud Trail to have two driveway entrances/exits.  This picture 
shows that our immediate neighbor to the west, 123 Redbud Trail, has two driveway entrances/exits.
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Image capture: Feb 2019 © 2020 Google

125 Redbud Trail also has two entrances/exits.
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Image capture: Feb 2019 © 2020 Google

127 Redbud Trail also has two entrances/exits.
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Image capture: Feb 2019 © 2020 Google

129 Redbud Trail also has two entrances/exits.
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NOTICE TO NEIGHBORS OF VARIANCE REQUEST 
 

DATE OF NOTICE:  April 17, 2020 

Greetings. You are hereby notified that Charles Holley, the recorded owner of a property located at 

119 Redbud Trail in the City of West Lake Hills, Texas has filed a Variance Application with the City of 

West Lake Hills, Texas requesting variances according to the following Sections of the City’s Code of 

Ordinances:  

 Section 22.03.175 – Off-street parking and parking pad requirements in residential areas 

o Construct a second driveway entrance/exit 

 Section 22.03.170 – Site disturbance (excavation, grading or filling) 

o Excavate up to 24” for retaining wall and footings related to driveway construction 

 Section 22.033.304 – Tree and vegetation removal and replacement 

o Tree # 35 – 18” Crepe Myrtle 

o Tree # 38 – 19” Crepe Myrtle  

The request is so that the property owners may:  Construct a second driveway entrance/exit 

including excavation over maximum allowed 18” in the setback and removal of two trees over 14”.  

The Application may be inspected at West Lake Hills City Hall, 911 Westlake Drive, West Lake Hills, 

Texas between the hours of 8:00 a.m. and 5:00 p.m., Monday through Friday.  This application is 

scheduled to be considered at a public hearing held by the Zoning and Planning Commission on May 

20, 2020 at 6:30 p.m. and the Board of Adjustment/City Council on June 10, 2020 at 7:00 p.m. at West 

Lake Hills City Hall, located at 911 Westlake Drive, West Lake Hills, Texas.  There shall include an 

opportunity for all interested persons to be heard.  Please call City Hall at 512-327-3628 or email 

planner@westlakehills.org if you have any questions. 

 

 

_______________________________________________ 
Mark Littrell, Zoning & Planning Secretary 
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SPECIAL USE PERMIT (SUP) 
STAFF REPORT                                JUNE 10, 2020 
 
Project Name:  701 S. Capital of Texas Highway Suite G700 (Biderman’s Deli) – SUP Application 
 
Agenda Item: 701 South Capital of Texas Highway, Suite G700: Discuss and Consider Action to 
Adopt an Ordinance for a Special Use Permit Application to Allow the Sale of Beer and Wine for 
On-Site Consumption at Biderman’s Deli, Zoned B – 3. (West Lake Hills Code Sec. 38.03.037). 
Owner/Applicant Zachary Biderman 
 
Applicant Information: Zachary Biderman   
 
Hearing Dates: 
June 10, 2020  Board of Adjustment  
 
Requested Action: Special Use Permit for sale of beer and wine for on-premises consumption 
 
Location: The property is located at the southeast corner of Loop 360/South Capital of Texas 
Highway and Bee Cave Road (The Village at Westlake). The subject unit, Suite G700, is located 
at the southern end of the shopping center.  
 
Zoning & Site Characteristics: The subject property is a shopping center zoned B – 3 Business 3 
District.  
 
Background & Analysis: Biderman’s Deli is an existing restaurant located in the Village at 
Westlake Shopping Center. The owner, Zachary Biderman, is applying for a Special Use Permit 
for the sale of beer and wine for consumption within the restaurant. The restaurant’s hours of 
operation at 7:00am to 3:00pm Monday through Friday, and 8:00am to 3:00pm Saturday 
through Sunday.  
 
The City’s Code requires sale of alcohol to comply with the Texas Alcoholic Beverage 
Commission (TABC) regulations regarding distance of the businesses selling alcoholic beverages 
to a church or school. In this particular case, the property is adjacent to S. John Neumann’s 
Church located at 5455 Bee Cave Road. TABC method of measuring for public hospitals or 
churches is “from front door to front door, along the property lines of the street fronts and in a 
direct line across intersections.” Below are the two ways staff measured the distance. Both 
show that Biderman’s Deli is over 300ft away from the door of the church.  
 
It is the Owner’s responsibility to obtain any licenses required by the TABC.  
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SUP Criteria & Analysis: 
A proposal to sell alcoholic beverages in a restaurant for on- or off-premises consumption must 
comply with the following specific criteria and conditions, as well as the general criteria 
in section 38.04.033 (refer to Code section of staff report below for additional requirements for 
alcohol SUPs and criteria applicable to all SUPs): 
 
(1)     The restaurant where the alcoholic beverage is proposed to be sold shall not be located 
within 300 feet of a church or school as measured by state law;  

 Refer to the maps above. The location of Biderman’s Deli complies with TABC 
requirements regarding distance to churches.  

 
(2)     The restaurant where the alcoholic beverage is proposed to be sold shall not be located 
on property, two or more sides of which abut property in a residential zoning district;  

 Refer to the zoning map included at the end of this report. There is one property zoned 
residential adjacent to the Village at Westlake.  
 

(3)     The gross receipts derived from the sale of alcoholic beverages shall not exceed the gross 
receipts derived from the sale of food; 

 The primary business of Biderman’s Deli is the sale of food.  

Page 109 of 154

https://z2codes.franklinlegal.net/franklin/DocViewer.jsp?doccode=z20000083&z2collection=westlakehills#JD_38.04.033


4 

 

 
(4)     The permit shall be reviewed annually by the city administrator and, if reissued, reissued 
at the end of the calendar year; and 

 City staff will review annually and keep track of when the SUP needs to be reissued.  
 

(5)     Additional fees are to be collected after three years' operation in accordance with the 
alcoholic beverage commission permit rules. 

 City staff will review and ensure all applicable fees are collected in accordance with 
TABC rules.  

 
Traffic/Transportation 
No impact expected.  
 
Lighting 
Outdoor lighting is not proposed with this application.  
 
Building Code 
The property and future construction will have to comply with all applicable City codes.  
 
Subdivision 
This request will not change the subdivision.  
 
Comprehensive Planning Analysis 
The request is in compliance with the Master Plan based on current and future land use.  
 
Staff Recommendation: 
Staff recommends approval. The application as presented meets City Code requirements.  
 
Code: 
 
Sec. 38.03.038     B-3 business 3 district  
(a)     Purpose. The B-3 district is intended to provide a more intense mixed use retail facility with 
frontage on a state-maintained highway. This zoning classification is limited to those tracts of land for 
which, prior to June 24, 1992, were issued by the city a building permit and a certificate of occupancy for 
buildings located on the subject property. This zoning district classification is no longer an extant zoning 
district classification except for those tracts of land which have been designated as B-3 business zoning 
districts in accordance with this section. The regulations set forth in this section shall apply to only those 
tracts of land which have heretofore been designated as a B-3 business zoning classification and have 
been developed or are being developed pursuant to such zoning classification. 
 
(b)     Permitted uses. The following uses are permitted, provided that there is no nuisance factor: 
(1)     Those uses permitted in O, B-1 and B-2 districts, except that only one stand-alone bank or savings 
and loan facility shall be permitted in any B-3 district, unless another bank or savings and loan facility 
applied for a permit prior to May 1, 2005, and subsequently received approval for such permit. 
(2)     Alcoholic beverages sold in grocery stores for off-premises consumption. 
(3)     Appliance store. 

Page 110 of 154



5 

 

(4)     Bicycle shop. 
(5)     Electronic equipment store. 
(6)     Camera store. 
(7)     Clothing store. 
(8)     Department store. 
(9)     Fabric store. 
(10)     Financial services. 
(11)     Hobby shop. 
(12)     Import store. 
(13)     Liquor store. 
(14)     Movie theaters. 
(15)     Record shop. 
(16)     Research, development or clinical laboratory. 
(17)     Restaurant. 
(18)     Shoe store or shoe repair. 
(19)     Accessory structures and uses customarily incidental to any of the uses permitted under this 
subsection provided they are specifically requested by the applicant and approved by city council. 
 
(c)     Special uses. Special uses permitted upon approval of the board of adjustment are: 
(1)     Alcoholic beverages sold in a restaurant for on- or off-premises consumption. 
(2)     Cocktail lounge. 
(3)     Other retail business uses providing goods and services to meet the needs of the region, which 
may be permitted as special uses in accordance with the procedure for granting such uses upon findings 
made in writing that the proposed use is of the same general character as those listed in subsection (b) 
of this section, is not attended by nuisance factors, and will not be detrimental to the other uses within 
the district or the adjoining uses. 
 
(4)     Special uses permitted in O, B-1 and B-2 districts, except that a bank or savings and loan facility 
shall not be allowed in any B-3 district by way of a special use permit. 
(5)     Laundry and dry cleaning plant operation. 
*** 
Sec. 38.04.031     Criteria for establishment of special use categories; uses allowed in specific districts 
(a)     General criteria for establishment of a special use category are as follows: 
(1)     Special and associated expenses for regulatory oversight; 
(2)     Higher probability of chance of nuisance to the surrounding areas; 
(3)     Greater impact on surrounding properties with respect to the following: 
(A)     Parking; 
(B)     Waste products and disposal methods; 
(C)     Noise (peace and quiet of the neighborhood); 
(D)     Light or glare; 
(E)     Smell, fumes, dust and odor; 
(F)     Traffic; and 
(G)     Infectious or contagious diseases; 
(4)     Activities which increase potentially objectionable sensory responses for surrounding areas; 
(5)     Greater adverse impact on appraised valuations of surrounding properties; 
(6)     Higher level of impediment to development of surrounding properties; 
(7)     Increase in traffic congestion and reduction of pedestrian safety to a significant degree; 
(8)     Regulatory control for number and type of animals to prevent menace or disturbing of neighbors; 
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(9)     Regulatory control for selective activities in other than permitted zoning districts; 
(10)     Regulatory control for activities that have a potential to harm the environment; and 
(11)     Regulatory control for continuance of activity. 
(b)     Specific special uses authorized by zoning district are as follows: 

Special Use District Allowed 

Alcoholic beverages sold in grocery stores for off-premises 
consumption 

B-2, B-3 

Alcoholic beverages sold in restaurants for on- or off-premises 
consumption 

B-2, B-3 

*** 
(Ordinance 334 adopted 10/26/16) 
*** 
Sec. 38.04.034     Criteria applicable to individual special uses 
*** 
(e)     Alcoholic beverages sold in a restaurant for on- or off-premises consumption. A proposal to sell 
alcoholic beverages in a restaurant for on- or off-premises consumption must comply with the following 
specific criteria and conditions, as well as the general criteria in section 38.04.033: 
(1)     The restaurant where the alcoholic beverage is proposed to be sold shall not be located within 300 
feet of a church or school as measured by state law. 
(2)     The restaurant where the alcoholic beverage is proposed to be sold shall not be located on 
property, two or more sides of which abut property in a residential zoning district. 
(3)     The gross receipts derived from the sale of alcoholic beverages shall not exceed the gross receipts 
derived from the sale of food. 
(4)     The permit shall be reviewed annually by the city administrator and, if reissued, reissued at the 
end of the calendar year. 
(5)     Additional fees are to be collected after three years' operation in accordance with the alcoholic 
beverage commission permit rules. 
(6)     Special offers to the public promoting the sale of alcoholic beverages commonly known as “happy 
hour” shall be conducted only at times when the permittee offers full food service and only during the 
period of time from 4:00 p.m. through 7:00 p.m. during the days of Monday through Friday inclusive 
except as indicated in this subsection. The permittee may select a period of time not to exceed three 
hours per each day to conduct a happy hour promotion for the days of Saturday and Sunday. The 
permittee shall give written notification to the city administrator of the hour selected for such a happy 
hour and any changes thereto. The permittee shall give a 72-hour notice to the city administrator of 
changes to any happy hour designation. 
(7)     Live entertainment utilizing electronically amplified musical instruments or an associated sound 
system shall not be permitted. Live entertainment is permitted as follows: 
(A)     The group of performers is limited to not more than four persons; 
(B)     The entertainment must be located within the confines of the restaurant interior; 
(C)     The sound is not to be heard outside the restaurant premises; and 
(D)     All performances must end at 10:30 p.m. daily. 
*** 
 
Sec. 38.04.032     Special use permit 
(a)     Required. No special use shall be established, operated or maintained except as authorized by a 
special use permit issued in accordance with the requirements of this section. 
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(b)     Issuance. A special use permit may be issued only for the special uses specified in this division, and 
only for the district where it is authorized. Unless for a home-based business, a special use permit may 
only be issued by the board of adjustment acting after a public hearing. The city administrator may issue 
special use permits for home-based businesses without public hearings if the applicant: (1) complies 
with subsection (c) of this section and with sections 38.04.033 and 38.04.034(a); (2) provides written 
notice in accordance with the applicable provisions of subsection (e); and (3) provided that the city 
administrator receives no written protests from owners of all real property located within 300 feet in all 
directions of the applicant's property on which the home-based business is sought, regardless of 
whether the neighboring property is within the city limits or ETJ. 
In considering any application for a special use permit, the board of adjustment shall give due regard to 
the nature and condition of all adjacent land, uses, and structures. The board of adjustment may 
disapprove an application for a special use permit, or approve same subject to such requirements and 
conditions, in addition to the regulations of the district in which the particular use is located, as it may 
deem necessary for the protection of adjacent properties and the public interest. 
(c)     Application. An application for a special use permit shall be made in writing in a form prescribed by 
the city administrator and shall be accompanied by such information as may be requested, including a 
site plan, if required, in order to properly review the proposed use. Such information may include but is 
not limited to site and building plans, drawings and elevations, and operational data. All applicants for a 
special use permit for a nonresidential use in a residential district shall provide the city with a signed 
letter from a licensed attorney verifying that the proposed use will not be violating deed restrictions. 
(d)     Report by city administrator or city inspector. Either the city administrator or the city inspector 
shall visit the site of the proposed special use and the surrounding area and shall prepare findings to be 
delivered to the board of adjustment. 
(e)     Notice of public hearing before board of adjustment. 
(1)     The board shall hold a public hearing on each application for a special use permit. 
(2)     Written notice of such hearing shall be given to the owners of all real property located within 300 
feet in all directions of the property that is the subject of the hearing, regardless of whether the 
neighboring property is within the city limits or ETJ. Notice shall be given not less than thirty (30) days 
prior to the date of the hearing. 
(3)     Such notice shall state the purpose, date, time and place of the hearing and shall contain a brief 
description of the proposed development, including its nature, scope and location. The notice shall also 
describe any variances the applicant has requested and shall state the location and times at which the 
applications and supporting documents are available for public inspection. The time and place of the 
public hearing to be held before the city council shall also be included if known at the time the notice is 
given and, if it is not known at such time, a telephone number shall be provided where information on 
the hearing before the city council will be available at a later date. 
(4)     Notice in the form of weather resistant signs provided by the city shall be posted by the applicant. 
The sign shall state the purpose, date, time and place of the hearing before the commission, and shall 
contain a brief description of the proposed development. Signs placed on the property involved must be 
within 10 feet of any property line paralleling any established or proposed street, and must be visible 
from that street. Signs must be posted at least 30 days prior to hearing. All required signs shall remain 
on the property until final disposition of the matter by the city. The applicant must remove all signs 
required by this section within 24 hours of final disposition by the city. An affidavit of proof of posting 
shall be filed by the applicant with the city at or prior to the hearing, accompanied by legible 
photographs of the sign as-posted. 
(5)     Notice of the hearing must be published in the city's official newspaper 15 days prior to the 
hearing before the board. 
(Ordinance 347 adopted 11/21/17) 
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(f)     Review and recommendation by board of adjustment. 
(1)     The board shall review the application for a special use permit to determine whether the proposed 
special use complies with each of the general criteria in section 38.04.033 and with each of the specific 
criteria in section 38.04.034 applicable to the proposed use, and shall make a separate finding thereon 
for each criterion. 
(2)     The board shall not approve an application unless it finds that the proposed special use as 
presented or as modified by the commission complies with each of the general and applicable specific 
criteria. 
(3)     The board shall make a written finding of its decision in accordance with section 38.02.007. 
(4)     The board may condition its approval of an application on the applicant's adoption of specified 
changes, additions, limitations, safeguards or effective time periods designed to ensure compliance with 
the criteria. 
(5)     The board shall not grant a special use permit unless it finds that the proposed special use 
complies with each of the applicable general and specific criteria; otherwise, it shall deny the 
application. 
Sec. 38.04.033     General criteria applicable to all special uses 
A proposed special use permit must comply with all the following criteria: 
(1)     The appearance, size, density and operating characteristics of the proposed special use are 
compatible with the surrounding neighborhood and uses; 
(2)     The proposed use will not have an adverse effect on the value of surrounding properties or impede 
their proper development; 
(3)     The proposed use will not create a nuisance factor or otherwise interfere with a neighbor's 
enjoyment of the neighbor's property or operation of the neighbor's business; 
(4)     The traffic that the proposed use can reasonably be expected to generate on existing streets will 
not create or add significantly to congestion, a safety hazard, or a parking problem in the area, nor will it 
disturb the peace and quiet of the neighborhood; and 
(5)     The proposed use shall comply with all other applicable ordinances and regulations. 
(Ordinance 334 adopted 10/26/16) 
*** 
 Sec. 38.04.035     General conditions for all special uses 
(a)     Adherence to approved plans and limitations. A special use shall be established, operated and 
maintained in accordance with the plans, terms, conditions and limitations contained in the permit 
approved by the BOA. 
(b)     Duration of permit; renewal. Special use permits shall be granted for a definite period of time, not 
to exceed two years. Upon the special use permit's expiration, renewals may be granted at the 
discretion of the city administrator provided no written complaints were received during the use period. 
If there is a record of complaints or if the city administrator opts not to approve the renewal, the 
applicant can seek renewal from the BOA. If the BOA declines the renewal, the applicant can reapply for 
the special use permit. This process entails the applicant receiving approval from: (1) the building design 
committee; and (2) then the BOA. The applicant shall pay new fees. 
(c)     Revocation of permit. The BOA, after notice and a public hearing, may revoke any special use 
permit for one or more of the following reasons: 
(1)     A substantial violation of any of the plans, terms, conditions and limitations applicable to the 
special use; 
(2)     A substantial violation of any applicable ordinance or regulation; 
(3)     Operation or maintenance of the special use in a manner that is detrimental to the public's health 
or safety, or so as to constitute a nuisance; or 
(4)     Discontinuance of the use. 
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(d)     Lapse of permit. A special use permit shall lapse if the use has not been commenced, or, in the 
case of construction, if construction has not been commenced, within one year of the date the permit 
was issued. 
(e)     Transfer of permit. A special use permit is not transferable and shall cease upon transfer of the 
property or business. 
(Ordinance 334 adopted 10/26/16) 

*** 
 (Maps to follow) 
 
 
Zoning: 
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Aerial: 
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SPECIAL USE PERMIT ORDINANCE 157-2020-B 
 

AN ORDINANCE SETTING FORTH THE CONDITIONS UNDER WHICH 
BEER AND WINE BEVERAGES MAY BE SOLD FOR ON-PREMISE 
CONSUMPTION, AND AUTHORIZING THE CITY ADMINISTRATOR TO 
NOTE THE CHANGE ON THE OFFICIAL ZONING MAP OF THE CITY. 

 
WHEREAS, Zachary Biderman, has requested a Special Use Permit (SUP) for the sale of 

on-premises consumption of beer and wine at Biderman’s Deli located at 701 South Capital of 
Texas Highway, Suite G-700, West Lake Hills, Texas, the herein described parcel of land; and  
 
 WHEREAS, the notice as required by Section 38.03.037, of the West Lake Hills Code 
has been given to adjacent property owners; and 
 
 WHEREAS, Public Hearings have been held by the Board of Adjustment (BOA) as 
required by law; and 
 
 WHEREAS, any and all protests submitted against the proposed SUP have been 
considered by BOA; and 
 
 WHEREAS, BOA find that the application for Special Use Permit meets the 
requirements of Section 38.03.037 of the West Lake Hills Code; and 
 
 WHEREAS, beer and wine will be sold and consumed on the premises, and the premises 
will be used as a restaurant; and 
 
 WHEREAS, the public interest dictates that special conditions be set forth regulating the 
sale of beer and wine under the Special Use Permit provisions of the West Lake Hills Code; and  
 
 WHEREAS, the applicant has agreed to the special conditions regulating the sale of beer 
and wine contained herein; and 
 
 WHEREAS, BOA at its Public Hearing on the Special Use Permit on the herein 
described parcel is not contrary to the public interest;  
 
 NOW, THEREFORE, BE IT ORDAINED BY BOA OF THE CITY OF WEST LAKE 
HILLS, TEXAS: 
 
 Article 1.  The legal description of said parcel of land is as follows: 
  

Lot 1, Loop 360/RM 2244 Center.  
 
 Article 2.  The permit is granted under the following general terms and conditions: 
 

1. Mixed beverages may be sold on the premises under the following conditions: 
 

(a) Beer and wine may be sold only during the hours set by the Texas 
Alcoholic Beverage Commission (TABC). 
 

(b) Hours of Operation for the restaurant are: 
 7:00 a.m. to 3:00 p.m. Monday through Friday; and 

8:00 a.m. to 3:00 p.m. Saturday and Sunday. 
 
(c) Beer and wine beverages shall be sold for on-premise consumption only. 

Page 123 of 154



 
 

157-2020-B 
Page 2 
 

(d) The permitted use shall not create nuisance factors which interfere with 
adjoining property owners' enjoyment of their property or operation of 
business. 

 
(e) The permit shall expire upon any change in the ownership of the business, 

Biderman’s Deli. 
 

2. Applicant must comply with all applicable federal, state and local statutes, rules, 
regulations and ordinances. 

 
Article 3.  This Special Use Permit is not transferable to another person/business or 
another parcel of land. 
 
Article 4.  The Board of Adjustment after notice and public hearing, may revoke this 
Special Use Permit for one or more of the following reasons: 

 
1.  A violation of any of the representations, plans, terms, general, or special 

conditions and limitations applicable to this Special Use Permit. 
 

2. A violation of any laws, ordinances or regulations. 
 

3. A change in the nature of the use of Biderman’s Deli. 
 

4. Operation or maintenance of the Special Use Permit in a manner that is 
detrimental to the public health or safety, or so as to constitute a nuisance. 

 
Article 5.  If this Special Use Permit is discontinued for more than sixty (60) consecutive 
days, it shall be deemed abandoned. 

 
Article 6.  The duration of this Special Use Permit shall be for two (2) years from the 
effective date hereon. 

 
Article 7.  This Special Use Permit may be renewed for two (2) year periods at the 
discretion of the City Administrator provided no written complaints have been received 
during the use period.  When complaints have been registered, the applicant will obtain 
renewal approval from the Board of Adjustment. 

 
Article 8.  The application form entitled "Special Use Permit Form" along with any 
supporting correspondence and documents and marked as Exhibit "A" attached hereto are 
incorporated herein by reference for all pertinent purposes. 
 
Article 9.  The City Administrator is hereby authorized and shall promptly note the 
change on the Official Zoning Map of the City of West Lake Hills, Texas.  The zoning 
map shall indicate that there is a Special Use Permit for the premises. 

 
Article 10.  This Special Use Permit shall become effective on the 10th day of June, 2020. 
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 PASSED AND APPROVED this 10th day of June, 2020. 
 
 
 
        
___________________________________ 
 
LINDA ANTHONY, BOA CHAIR 
 
 
 
ATTEST: 
 
 
 
___________________________________ 
 
STEPHANIE MILLS, CITY SECRETARY 
 
 
 
 
 
 
I/We acknowledge receipt of this SUP and agree to abide by its terms and conditions. 
 
 
 
________________________________________ 
Applicant’s Signature 
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SPECIAL USE PERMIT (SUP) 
STAFF REPORT                                JUNE 10, 2020 
 
Project Name:  903 Redbud Trail – Special Use Permit for Guest Quarters 
 
Agenda Item: 903 Redbud Trail: Discuss and Consider Action to Adopt an Ordinance for a 
Special Use Permit Application to Allow the Construction of a Guest Quarters on a Residential 
Property Zoned R – 1. (West Lake Hills Code Sec. 38.03.032 (c)(1)). Owners/Applicants Michael 
and Peggy Presley.  
 
Applicant Information: Michael and Peggy Presley   
 
Hearing Dates: 
June 10, 2020  Board of Adjustment  
 
Requested Action: Special Use Permit to remodel/expand an existing structure and convert it 
into guest quarters.  
 
Location: The property is located north of Yaupon Valley Road; southwest of Windsong Trail; 
and west of Caravan Circle.  
 
Zoning & Site Characteristics: The subject property and surrounding neighborhoods are zoned 
R – 1 – One-Family Residential. The subject property is approximately 1.998 acres.   
 
Background & Analysis: The homeowners Michael and Peggy Presley would like construct a 
guest quarters by remodeling/expanding an existing standalone hobby workshop on their 
property. The existing structure is 20ft by 22ft. With the addition of approximately 360 sf, the 
guest quarters would be no larger than 800sf. The structure complies with the maximum 
allowable size for a guest quarters, City setback requirements and appears to meet impervious 
cover and height regulations.  
 
Should the Board of Adjustment approve the requested SUP, the homeowners will then submit 
a building permit application for the construction of the SUP.  
 
The Presleys’ immediate neighbor located at 909 Redbud Trail express support for the SUP 
request via email included in the BOA packet.  
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SUP Criteria & Analysis: 
(1)     The appearance, size, density and operating characteristics of the proposed special use 
are compatible with the surrounding neighborhood and uses;  

 The proposed guest quarters will be located in a building that is already existing in the 
backyard of the property. It will be designed to match the existing architectural 
aesthetics of the property. The proposed size meets the Code which allows a maximum 
of 800sf for guest quarters.  

 
(2)     The proposed use will not have an adverse effect on the value of surrounding properties 
or impede their proper development; 

 The proposed employee quarters should not have an impact on the value of 
surrounding homes. The structure is existing and is proposed to be 
remodeled/expanded to convert it into a guest quarters.  
 

(3)     The proposed use will not create a nuisance factor or otherwise interfere with a 
neighbor's enjoyment of the neighbor's property or operation of the neighbor's business; 

 The proposed use will not interfere with neighbors’ enjoyment of their properties. The 
building is existing and the expansion and proposed use will have to comply with all 
applicable City regulations.  
 

(4)     The traffic that the proposed use can reasonably be expected to generate on existing 
streets will not create or add significantly to congestion, a safety hazard, or a parking problem 
in the area, nor will it disturb the peace and quiet of the neighborhood; and 

 The traffic impact is minimal as it is designed to accommodate occasional visiting guests 
and family members.   
 

(5)     The proposed use shall comply with all other applicable ordinances and regulations. 

 A building permit will need to be submitted to the City for review prior to construction. 
Staff will review for compliance with all applicable rules and regulations prior to issuing 
the permit.  

 
Traffic/Transportation 
There may be a localized impact on traffic during the construction process in addition to the 
occasional visitor after the project is completed.  
 
Lighting 
If applicable, outdoor lighting will be reviewed at a later time with the building permit 
application.   
 
Building Code 
The property and future construction will have to comply with all applicable City codes.  
 
Subdivision 
This request will not change the subdivision.  
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Comprehensive Planning Analysis 
The request is in compliance with the Master Plan based on current and future land use.  
 
Planning Staff Recommendation: 
Staff recommends approval. The application as presented meets City Code requirements.  
 
Code: 
ARTICLE 1.01 CODE OF ORDINANCES 
Sec. 1.01.003     Definitions and rules of construction 

*** 
Guesthouse. An accessory seasonal dwelling located on the same lot as the principal building and used 
occasionally for habitation for guests but not for remuneration. Such accessory dwelling shall not be 
permitted on lots of less than one acre. The guest quarters shall not exceed 800 square feet in size and 
shall contain only one bedroom.  
 

*** 
 Sec. 38.03.032     R-1 one-family residential district 
(a)     Purpose. The R-1 district is intended to establish and preserve peaceful, attractive and safe low-
density residential neighborhoods of single-family detached dwelling units and to protect the integrity of 
such areas by prohibiting the intermixture of residential and incompatible nonresidential uses. 
(b)     Permitted uses. Permitted uses are as follows: 
(1)     One-family dwelling, limited to no more than one such building per lot occupied by no more than 
one family. 
(2)     Accessory structures and uses customarily incidental to the uses permitted under this subsection. 
(c)     Special uses. Special uses permitted upon authorization of the city council administrator are as 
follows: 
(1)     Guest or domestic employee quarters. 
(2)     Home occupation. 
(3)     Riding stable. 
(4)     Short-term rental. 
*** 
Sec. 38.04.031     Criteria for establishment of special use categories; uses allowed in specific districts 
(a)     General criteria for establishment of a special use category are as follows: 
(1)     Special and associated expenses for regulatory oversight; 
(2)     Higher probability of chance of nuisance to the surrounding areas; 
(3)     Greater impact on surrounding properties with respect to the following: 
(A)     Parking; 
(B)     Waste products and disposal methods; 
(C)     Noise (peace and quiet of the neighborhood); 
(D)     Light or glare; 
(E)     Smell, fumes, dust and odor; 
(F)     Traffic; and 
(G)     Infectious or contagious diseases; 
(4)     Activities which increase potentially objectionable sensory responses for surrounding areas; 
(5)     Greater adverse impact on appraised valuations of surrounding properties; 
(6)     Higher level of impediment to development of surrounding properties; 
(7)     Increase in traffic congestion and reduction of pedestrian safety to a significant degree; 
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(8)     Regulatory control for number and type of animals to prevent menace or disturbing of neighbors; 
(9)     Regulatory control for selective activities in other than permitted zoning districts; 
(10)     Regulatory control for activities that have a potential to harm the environment; and 
(11)     Regulatory control for continuance of activity. 
(b)     Specific special uses authorized by zoning district are as follows: 

Special Use District Allowed 

Alcoholic beverages sold in grocery stores for off-premises 
consumption 

B-2, B-3 

Alcoholic beverages sold in restaurants for on- or off-premises 
consumption 

B-2, B-3 

Assembly and testing of electronic components O 

Bank or savings and loan association B-2 

Charter school or private school O 

Child day-care facility O, GUI, B-1, B-2, B-3 

Church O, B-1, B-2, B-3 

Cocktail lounge B-3 

Commercial coach All (temporary during construction) 

Commercial kennel B-2, B-3 

Employee dining facility O, B-1, B-2, B-3 

Guest or domestic employee quarters R-1, R-2, R-3 

Home occupation R-1, R-2, R-3 

Hospital B-1, B-2, B-3 

Laundry and dry cleaning plant B-3 

Massage therapy school O, B-1 

Private horse stable R-1, R-2 

Publishing business B-2, B-3 

Rehabilitation/wellness center B-1, B-2, B-3 

Research, development or clinical laboratory B-2, B-3 

Restaurant with drive-in/drive-through facilities B-2 

Retail liquor store B-2 

Riding stable R-1, R-2 

Short-term rental R-1, R-2, R-3 

Wireless telecommunication facilities O, B-1, B-2, B-3, GUI 

 
(Ordinance 334 adopted 10/26/16) 
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Sec. 38.04.032     Special use permit 
(a)     Required. No special use shall be established, operated or maintained except as authorized by a 
special use permit issued in accordance with the requirements of this section. 
(b)     Issuance. A special use permit may be issued only for the special uses specified in this division, and 
only for the district where it is authorized. Unless for a home-based business, a special use permit may 
only be issued by the board of adjustment acting after a public hearing. The city administrator may issue 
special use permits for home-based businesses without public hearings if the applicant: (1) complies 
with subsection (c) of this section and with sections 38.04.033 and 38.04.034(a); (2) provides written 
notice in accordance with the applicable provisions of subsection (e); and (3) provided that the city 
administrator receives no written protests from owners of all real property located within 300 feet in all 
directions of the applicant's property on which the home-based business is sought, regardless of 
whether the neighboring property is within the city limits or ETJ. 
In considering any application for a special use permit, the board of adjustment shall give due regard to 
the nature and condition of all adjacent land, uses, and structures. The board of adjustment may 
disapprove an application for a special use permit, or approve same subject to such requirements and 
conditions, in addition to the regulations of the district in which the particular use is located, as it may 
deem necessary for the protection of adjacent properties and the public interest. 
(c)     Application. An application for a special use permit shall be made in writing in a form prescribed by 
the city administrator and shall be accompanied by such information as may be requested, including a 
site plan, if required, in order to properly review the proposed use. Such information may include but is 
not limited to site and building plans, drawings and elevations, and operational data. All applicants for a 
special use permit for a nonresidential use in a residential district shall provide the city with a signed 
letter from a licensed attorney verifying that the proposed use will not be violating deed restrictions. 
(d)     Report by city administrator or city inspector. Either the city administrator or the city inspector 
shall visit the site of the proposed special use and the surrounding area and shall prepare findings to be 
delivered to the board of adjustment. 
(e)     Notice of public hearing before board of adjustment. 
(1)     The board shall hold a public hearing on each application for a special use permit. 
(2)     Written notice of such hearing shall be given to the owners of all real property located within 300 
feet in all directions of the property that is the subject of the hearing, regardless of whether the 
neighboring property is within the city limits or ETJ. Notice shall be given not less than thirty (30) days 
prior to the date of the hearing. 
(3)     Such notice shall state the purpose, date, time and place of the hearing and shall contain a brief 
description of the proposed development, including its nature, scope and location. The notice shall also 
describe any variances the applicant has requested and shall state the location and times at which the 
applications and supporting documents are available for public inspection. The time and place of the 
public hearing to be held before the city council shall also be included if known at the time the notice is 
given and, if it is not known at such time, a telephone number shall be provided where information on 
the hearing before the city council will be available at a later date. 
(4)     Notice in the form of weather resistant signs provided by the city shall be posted by the applicant. 
The sign shall state the purpose, date, time and place of the hearing before the commission, and shall 
contain a brief description of the proposed development. Signs placed on the property involved must be 
within 10 feet of any property line paralleling any established or proposed street, and must be visible 
from that street. Signs must be posted at least 30 days prior to hearing. All required signs shall remain 
on the property until final disposition of the matter by the city. The applicant must remove all signs 
required by this section within 24 hours of final disposition by the city. An affidavit of proof of posting 
shall be filed by the applicant with the city at or prior to the hearing, accompanied by legible 
photographs of the sign as-posted. 
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(5)     Notice of the hearing must be published in the city's official newspaper 15 days prior to the 
hearing before the board. 
(Ordinance 347 adopted 11/21/17) 
(f)     Review and recommendation by board of adjustment. 
(1)     The board shall review the application for a special use permit to determine whether the proposed 
special use complies with each of the general criteria in section 38.04.033 and with each of the specific 
criteria in section 38.04.034 applicable to the proposed use, and shall make a separate finding thereon 
for each criterion. 
(2)     The board shall not approve an application unless it finds that the proposed special use as 
presented or as modified by the commission complies with each of the general and applicable specific 
criteria. 
(3)     The board shall make a written finding of its decision in accordance with section 38.02.007. 
(4)     The board may condition its approval of an application on the applicant's adoption of specified 
changes, additions, limitations, safeguards or effective time periods designed to ensure compliance with 
the criteria. 
(5)     The board shall not grant a special use permit unless it finds that the proposed special use 
complies with each of the applicable general and specific criteria; otherwise, it shall deny the 
application. 
Sec. 38.04.033     General criteria applicable to all special uses 
A proposed special use permit must comply with all the following criteria: 
(1)     The appearance, size, density and operating characteristics of the proposed special use are 
compatible with the surrounding neighborhood and uses; 
(2)     The proposed use will not have an adverse effect on the value of surrounding properties or impede 
their proper development; 
(3)     The proposed use will not create a nuisance factor or otherwise interfere with a neighbor's 
enjoyment of the neighbor's property or operation of the neighbor's business; 
(4)     The traffic that the proposed use can reasonably be expected to generate on existing streets will 
not create or add significantly to congestion, a safety hazard, or a parking problem in the area, nor will it 
disturb the peace and quiet of the neighborhood; and 
(5)     The proposed use shall comply with all other applicable ordinances and regulations. 
(Ordinance 334 adopted 10/26/16) 
*** 
 Sec. 38.04.035     General conditions for all special uses 
(a)     Adherence to approved plans and limitations. A special use shall be established, operated and 
maintained in accordance with the plans, terms, conditions and limitations contained in the permit 
approved by the BOA. 
(b)     Duration of permit; renewal. Special use permits shall be granted for a definite period of time, not 
to exceed two years. Upon the special use permit's expiration, renewals may be granted at the 
discretion of the city administrator provided no written complaints were received during the use period. 
If there is a record of complaints or if the city administrator opts not to approve the renewal, the 
applicant can seek renewal from the BOA. If the BOA declines the renewal, the applicant can reapply for 
the special use permit. This process entails the applicant receiving approval from: (1) the building design 
committee; and (2) then the BOA. The applicant shall pay new fees. 
(c)     Revocation of permit. The BOA, after notice and a public hearing, may revoke any special use 
permit for one or more of the following reasons: 
(1)     A substantial violation of any of the plans, terms, conditions and limitations applicable to the 
special use; 
(2)     A substantial violation of any applicable ordinance or regulation; 
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(3)     Operation or maintenance of the special use in a manner that is detrimental to the public's health 
or safety, or so as to constitute a nuisance; or 
(4)     Discontinuance of the use. 
(d)     Lapse of permit. A special use permit shall lapse if the use has not been commenced, or, in the 
case of construction, if construction has not been commenced, within one year of the date the permit 
was issued. 
(e)     Transfer of permit. A special use permit is not transferable and shall cease upon transfer of the 
property or business. 
(Ordinance 334 adopted 10/26/16) 

*** 
 (Maps to follow) 
 
Zoning: 
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Aerial: 
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May 4 , 2020 

 
 
 
 
 
 
Ms. Linda Anthony, Chair 
Board of Adjustment 
City of West Lake Hills 
911 Westlake Drive 
West Lake Hills, TX 78746 
 

Dear Ms. Anthony, 

As per the guidelines set forth in the West Lake Hills, Texas Code of Ordinances I am requesting a Special 

Use Permit for my property at 903 Redbud Trail.  The proposed permit request will be for residential use 

only as an occasional visiting quest and family quarters, as allowed under section 38.03.062 (4).  The 

renovated and expanded existing structure is currently and will be well within building setback lines and 

will comply with all WLH building codes and drainage / impervious coverage regulations.  

Please call me at 512-970-9659 or email me at                            should you have any questions. 

 

Respectfully, 

 

 

Michael and Peggy Presley  

903 Redbud Trail 
West Lake Hills, Tx 78746 
512-970-9659 
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Anjali, 
This is the only email response I received back.  I did have actual phone conversations with Matt Winkler 
and Debbie Bowen about this and they had no issues with our plans. 
 

Warmest regards, 
 
Michael A. Presley 
903 Redbud Trail 
West lake Hills, TX 78746 
512-970-9659 cell 
512-327-5954 home 
 
From: Gibson, David V < >  
Sent: Tuesday, May 12, 2020 2:11 PM 
To:  
Cc: Peggy Presley > 
Subject: RE: Special Use Permit filing 
 
Mike 
 
Thanks for letting me know your plans for your Special  Use Permit – sounds reasonable to me. 
 
Also thanks for helping to corral Sue when she gets away from me and runs the street – I’m working to 
get her to respond to my command to come even when she is excited and running – I now have an 
electronic collar (which you mentioned to me) if I need it – the good news is that she does not run away  
 
Happy Mother’s Day to Peggy 
 
David  
 
From:   
Sent: Monday, May 11, 2020 3:43 PM 
To: Gibson, David V > 
Cc: Peggy Presley > 
Subject: Special Use Permit filing 
 
Dave, 
Just wanted to give you a heads up that Peggy and I have filed for a Special Use Permit in order to 
expand and convert my shop to a separate living unit guest quarters. WLH requires this permitting 
process for stand-alone guest and domestic help quarters (max 800 sq. ft.) and will be notifying you 
within the next couple of  weeks. The Board of Adjustment hearing is scheduled for June 10. 
 
The addition will be essentially an add-on of approximately 360 sq. ft. to my 440 sq. ft. shop building and 
due to the current location and elevation, I do not think we will impede or block any views from your 
home.  The additional space roof line will be at the same level as the existing roof is now, perhaps lower 
and will be of the same composite shingles as on the shop now.  We have no intentions of using this 
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guest quarters for short term rental purposes, as that use is a separate SUP filing.  If you have any 
questions or comments please feel free to give me a call. 
 
Thanks, Mike 
 

Warmest regards, 
 
Michael A. Presley 
903 Redbud Trail 
West lake Hills, TX 78746 
512-970-9659 cell 
512-327-5954 home 
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 NOTICE TO NEIGHBORS OF A SPECIAL USE 

REQUEST 

 
DATE OF NOTICE:  May 22, 2020 

 

Greetings. You are hereby notified that Michael Presley the recorded owner of a property 

located at 903 Redbud Trail in the City of West Lake Hills, Texas has filed an Application with 

the City of West Lake Hills, Texas requesting a Special Use Permit according to the following 

Sections of the City’s Code of Ordinances:  

 Section 38.03.032(c)(1) – R1 One-Family Residential Special Use – guest quarters 

The request is so that the property owner may:  Construct a guest quarters. 

This application is scheduled to be considered at a public hearing held by the Board of 

Adjustment on June 10, 2020 at 7:00  p.m. at West Lake Hills City Hall, located at 911 Westlake 

Drive, West Lake Hills, Texas.  There shall include an opportunity for all interested persons to be 

heard.  Please call City Hall at 512/327-3628 or email planner@westlakehills.org if you have 

questions or would like to request a copy of the application. 

 

_______________________________________________ 
Anjali Naini, Director of Building and Development Services 
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SPECIAL USE PERMIT ORDINANCE 157-2020-C 
 

AN ORDINANCE SETTING FORTH THE CONDITIONS UNDER WHICH A 
SPECIAL USE PERMIT SHALL BE PERMITTED AND AUTHORIZING THE 
CITY ADMINISTRATOR TO NOTE THE CHANGE ON THE OFFICIAL 
ZONING MAP OF THE CITY. 

 
 WHEREAS, Michael and Margaret Presley, owners of the herein described parcel of land 
at 903 Redbud Trail, has requested a Special Use Permit for a guest quarters; and  
 
 WHEREAS, the notice as required by Section 38.04.032 of the West Lake Hills Code of 
Ordinances has been given to adjacent property owners; and 
 
 WHEREAS, Public Hearings have been held by the Board of Adjustment as required by 
law; and 
 
 WHEREAS, there has not been a valid objection in the Public Hearings or a written 
protest submitted against the proposed Special Use Permit; and 
 
 WHEREAS, the Board of Adjustment find that the application for Special Use Permit 
meets the requirements of Sections 38.03.032 and 38.04.031 of the West Lake Hills Code; and 
 
 WHEREAS, the Board of Adjustment at its Public Hearing finds that the Special Use 
Permit on the herein described parcel is not against the public interest;  
 
 NOW, THEREFORE, BE IT RESOLVED BY THE BOARD OF ADJUSTMENT OF 
THE CITY OF WEST LAKE HILLS, TEXAS: 
 
 Article 1.  The legal description of said parcel of land is as follows: 
  
  Lot 2, Adamcik Addition. 

 
Article 2.  The permit is granted under the following general terms and conditions: 

 
 1. The use shall not require change in the character or exterior appearance of the 
principal residential unit; 
 
 2. The Special Use shall not create a nuisances or otherwise interfere with any 
neighbor's reasonable enjoyment of the neighbor’s property; 

 
 3. The Special Use shall not have an adverse effect on the value of surrounding 
properties nor impede their proper development; 
 
 4. No signs are permitted on the parcel except as permitted under the provisions of 
Chapter 32 of the West Lake Hills Code; and  
 
 5. All representations, whether oral or written, made by the owner, or his agent, in 
support of a Special Use Permit are conditions upon which this permit is granted.
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Ordinance 157-2020-C 
Page 2 
 
 Article 3.  The duration of this Special Use Permit shall be for two (2) years from the 
effective date hereon. 
 

Article 4.  This Special Use Permit may be renewed for two (2) year periods at the 
discretion of the City Administrator provided no written complaints have been received during 
the use period.  When complaints have been registered, the applicant can seek renewal approval 
from the Board of Adjustment. 
 
 Article 5.  This Special Use Permit for a guest quarters is granted to Michael and 
Margaret Presley, property owner, allowing a guest quarters at 903 Redbud Trail.   
 
 Article 6.  This Special Use Permit is not transferable to another person or another parcel 
of land. 
 
 Article 7.  The Board of Adjustment after notice and Public Hearing, may revoke this 
Special Use Permit for one or more of the following reasons: 
 
 1. A violation of any of the representations, plans, terms, general or special 
conditions, and limitations applicable to this Special Use Permit; 
 
 2. A violation of any applicable ordinance or regulation; 
 
 3. A change in the nature of the use without prior approval of the City; or 
 
 4. Operation or maintenance of the Special Use Permit in a manner that is 
detrimental to the public health or safety, or so as to constitute a nuisance. 
 
 Article 8.  The application form entitled "Special Use Permit Form" along with any 
supporting correspondence and documents, and marked as Exhibit "A" attached hereto are 
incorporated herein by reference for all pertinent purposes. 
 
 Article 9.  The City Administrator is hereby authorized and shall promptly note the 
change on the Official Zoning Map of the City of West Lake Hills, Texas.  The Zoning Map shall 
indicate that there is a Special Use Permit for 903 Redbud Trail. 
 
 Article 10.  This Special Use Permit shall become effective on the 10th day of  June, 
2020. 
 
 PASSED AND APPROVED this 10th day of June, 2020. 
 
 
 
___________________________________ 
LINDA ANTHONY, CHAIRWOMAN 
BOARD OF ADJUSTMENT 
CITY OF WEST LAKE HILLS, TEXAS 
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ATTEST: 
 
___________________________________ 
Stephanie Mills, City Secretary 
 
I/We acknowledge receipt of this SUP and agree to abide by its terms and conditions. 
 
 
________________________________________ 
Michael and Margaret Presley, Owners  
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